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EQUITABLE CONVERSION} 
IV. 


REVIOUS to the case of Ackroyd v. Smithson,? it was held 
that an unqualified direction by a testator in his will to sell © 
land, or to buy land with his money, created a complete conver- 
sion in equity of the land into money, or of the money into land, 
and that this conversion was effective for all the purposes of devo- 
lution at the testator’s death, so that land thus converted would 
devolve in equity as if it were money, z.¢., would go to the execu- 


tor, in whose hands it would be money for all purposes, for ex- 
ample, for the payment of debts and legacies, and for distribution 
among the testator’s next of kin; and so that money thus con- 
verted would devolve in equity as if it were land, z.¢., would pass 
as land to the testator’s devisee, or descend to his heir, — so that 
it would neither be assets for payment of debts, nor liable for 
legacies, and the testator’s next of kin would have no claim 
upon it. 

Upon what theory was it, then, that this equitable conversion 
by will of land into money or money into land was held to have 
the effect of causing land to devolve in equity at the testator’s 
death as if it were money, and money as if it were land? It is 
plain, and always was plain, that a will can produce no effect till the 
testator’s death? If, then, a testator devise his land to trustees 


1 Continued from 18 Harv. L, REv. 245. 2 1 Bro. C. C. 503. 

* In Beauclerk v. Mead, 2 Atk. 167, a testator by his will devised his land, in the 
events which happened, to his sister for life, remainder to A for life, remainder to B 
for life, and he also directed the residue of his personal estate to be laid out in pur- 
chase of land to be settled to the same uses to which his land was devised. Bya 
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in trust to be sold, but fail to make an effective disposition of all 
the proceeds of the sale, what will happen at his death? Why, 
the trustees will acquire, under the will, the legal ownership of the 
land, while each person to whom any portion of the produce of 
the land is given will acquire an equitable right to have the land 
sold, and his share of the proceeds paid to him, as well as, inci- 
dentally, a right to receive, until the sale is made, the rents and 
profits of so much of the land as his share of the proceeds of the 
sale shall represent. On the other hand, so much of the land as 
shall be represented by the undisposed of proceeds of its sale, 
will descend in equity to the heir, and, when his title to the land 
shall be devested by a sale, he will be entitled to receive in ex- 
change’a like proportion of the proceeds of the sale, The per- 
sonal representative will, therefore, have no more to do with the 
testator’s land, or with the proceeds of its sale, than he would have 
had to do with the land if the testator had died intestate. All 
this, moreover, is so plain that it seems that the courts must have 
proceeded upon some other theory in holding the contrary. 

Can they have proceeded upon the theory that, as a testator 
can dispose by his will of the proceeds of a sale of land which he 
directs by the same will, so such proceeds, if undisposed of, will 
devolve upon his personal representative? No, clearly not, or at 
least no such theory can be maintained; for such proceeds have 
no existence till after the testator’s death, nor till after a sale is 
actually made, and it is only the property and rights of a person 
which are in actual existence that can devolve at his death on his 


codicil he directed that, on the death of his sister, his land should go, in the events 
which happened, not to A and B successively for life, but to them jointly for their 
lives; and, the question being whether the word “land,” in the codicil, included the 
residue of the testator’s personal estate, that being land in equity when the codicil was 
made, Lord Hardwicke answered that it did not, and that it meant the same in the 
codicil that it did in the will, the residue of the personal estate, not, in truth, becom- 
ing land in equity till the testator’s death. He said (page 169) : “It has been insisted 
on for the plaintiff that if a man makes a will and disposes of lands, that such devise 
will pass, not only what the law will pass, but what equity passes likewise, which is 
money directed to be laid out in land. . . . I allow that the rule laid down by the 
bar, that money directed to be invested in land, must be considered as land, is very 
right, but then it is truly said the will must be complete, for it is ambulatory till the 
testator’s death, nor till then can it be considered as land; for would not his personal 
estate have been subject to all intents and purposes to his debts, supposing there had 
been any, notwithstanding the devise that the surplus should be invested in land? 
Suppose the testator had given, by his codicil, all his lands to another person, and 
his heirs, can anybody doubt whether this would not have made a total variation as to 
the devisees under the will?” 
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_ representatives by operation of law. When a testator by his will 
makes a gift of such proceeds, the gift is future and executory, 
and there is in devolutions of property by operation of law 
nothing analogous to future and executory gifts. 

What other theory is there, then, which the courts may have 
adopted? In framing the question with which the last paragraph 
but one begins, I have used the words “ causing the land to de- 
volve in equity,” etc., and I have used these words because, first, 
the equitable interest in the land is the only thing that can devolve 
by operation of law in the case supposed; secondly, the equitable 
interest in the land is the thing that was in fact held to devolve as 
if it were money; thirdly, there are only two possible alternatives, 
as the land must either descend as land to the heir, or it must 
devolve as money upon the personal representative; and, as it was 
held to do the latter, and as it could so devolve on the supposition 
that it had been directly converted by equity into money, and on 
that supposition alone, it seems that that must have been the 
theory upon which the courts acted. In other words, while an in- 
direct equitable conversion is in truth only a first step towards an 
alienation of the thing to be converted, and a specific performance 
of the contract or trust which causes the conversion is indispen- 
sable to complete the alienation, the courts acted upon the theory 
that such a conversion constituted in itself, at the testator’s death, 
a complete alienation in equity of the thing to be converted from 
the testator’s heir to his executor, and from his executor to his 
heir, and hence that such a conversion of land was a conversion 
of it, not only as to the executor, but as to the heir as well, and 
that such a conversion of money was a conversion of it, not 
only as to the heir, but as to the executor as well. In short, it 
was held that an indirect conversion, made by will, was an abso- 
lute conversion, in so far as it is possible for equity to make an 
absolute conversion, that land so converted became the absolute 
property of the testator’s executor, in so far as it is possible for an 
equitable owner to be an absolute owner, and that money so con- 
verted became the absolute property of the testator’s heir or 
devisee, in so far as it is possible for an equitable owner to be an 
absolute owner.} 

It must not be supposed, however, that courts of equity in thus 
treating indirect equitable conversions as if they were direct, acted 


1 See infra, p. 14; p- 20, n, 6. 
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consciously; for in truth they have never recognized the division 
of equitable conversions into such as are direct and such as are 
indirect, but have always assumed that all equitable conversions 
constituted one class only, and have never raised any question 
as to whether they are made directly or indirectly; and hence 
they have, not unnaturally, assumed that the effects produced by 
any equitable conversion will be produced by every equitable con- 
version, and that whatever is true of any equitable conversion is 
true of all equitable conversions. Hence, too, the courts, when 
dealing with an equitable conversion of one kind, have applied to 
it a mode of reasoning which is applicable to equitable conversions 
of that kind or which is applicable only to equitable conversions 
of the other kind, according as the one mode of reasoning or the 
other best supported the view which they were seeking to establish. 
More particularly, however, and for reasons stated in a previous 
article,! they have been in the constant habit of applying to in- 
direct conversions reasoning which is applicable only to direct 
conversions. 

What were the authorities by which the foregoing view was 
supposed to be established? First, there were the two cases of 
Mallabar v. Mallabar? and Durour v. Motteux,® in each of which 
the decision must have been in favor of the next of kin, but for 
the fact that there was a residuary bequest which was held to 
carry everything. There was also the case of Ogle v. Cook,! 
which was supposed by everyone to contain an actual decision in 
favor of the next of kin and against the heir, until Lord Lough- 
borough, fifteen years after Ackroyd v. Smithson was decided, 
declared,® as the result of an examination of the Registrar’s Book, 
that, though the point was involved, it was not actually decided 
by the decree which was made, but was reserved for further con- 
sideration. Lastly, there was the case of Fletcher v. Chapman,® 
which was the converse of Ackroyd v. Smithson, 2. ¢., the testator 
had directed money to be laid out in the purchase of land, but he 
had disposed of a life interest only in the land to be purchased, 
and (according to Tomlin’s head note) it was held by Lord 
Somers, whose decree was affirmed by the House of Lords, that 
the testator’s heir was entitled to the money, subject to the life 
interest. Lord Cottenham, however, when Master of the Rolls, 


1 See 18 Harv. L. REv. 248, 249. 2 Cas. ¢. Talbot, 78. 
8 t Ves. 320, 1 Sim. & St. 292, n. (d). # 1 Ves, 177. 
§ Collins 7. Wakeman, 2 Ves. Jun. 683. 8 3 Bro. P. C., Tomlin’s ed., 1. 
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concluded, after a careful examination of the case, that the point 
was not involved, and hence that the decision did not preclude 
him from deciding the point as he thought right! On the other 
hand, Digby v. Legard,? which was the latest case cited in Ackroyd 
v. Smithson, having been decided within six years,’ was thought 
to be a very strong authority in favor of the heir and against the 
next of kin, and to be entitled to great weight. It had not, how- 
ever, been reported when Ackroyd v. Smithson was argued and 
decided, nor was there then any statement of it in print. There 
was, indeed, a statement of it by Sir T. Sewell, M. R., in the then. 
unreported case of Fletcher v. Ashburner,‘ and from that state- 
ment it was cited in Ackroyd v. Smithson. According to that 
statement, however, real estate only was devised, and hence the 
case was cited, in Ackroyd v. Smithson, as one which did not 
involve the blending of real and personal estate into one fund. 
When, however, it came to be reported, first by Mr. Cox, in his 
note to Cruze v. Barley® and afterwards in Dickens,’ it appeared 
that it did involve the element of blending; and therefore, in 
that respect, it was precisely in point for the heir in Ackroyd v. 
Smithson, though it had been supposed not tobe so. For another 
reason, however, the report in Dickens shows that the decision 
was not any authority in favor of the heir, or against the next of 
kin, in Ackroyd v. Smithson; for it appears that the reason of 
the decision in favor of the heir was that the land was merely 
charged with the payment of the testator’s debts and legacies 
in aid of the personal estate, and that no more of the land was 
directed or authorized to be sold than should be necessary to 
satisfy the charge. The case of Emblyn v. Freeman’ was also 
cited in Ackroyd v. Smithson as an authority in favor of the heir. 
The facts of that case, however, are not such as to render the 
decision in favor of the heir of much value.® 


1 This opinion was expressed by Sir C. C. Pepys (afterward Lord Cottenham) in 
his judgment in Cogan v. Stephens, decided Nov. 24, 1836. The judgment is given 
in full in an appendix to the first three editions of Lewin on Trusts. The case is also 
reported in 5 L. J. N. Ss. Chan. 17. 

23 P. Wms, 22, n, 1; 2 Dick. 500. 

8 Digby v. Legard was decided in June, 1774, and Ackroyd v. Smithson in June, 
1780. 

# 1 Bro. C. C. 497, Sor. 

5 3 P. Wms., 4th ed., 22, n. 1, published in 1787. Fletcher v. Ashburner was de- 
cided just a year before Ackroyd v. Smithson. Both cases were first reported by 
Brown in his second edition, published in 1790. 

§ 2 Dick. 500. Dickens was published in 1803. 

7 Ch. Prec. 541. 8 See 18 Harv. L. REV. 87. 
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Such, then, are the authorities in support of the view which, I 
have said, prevailed prior to Ackroyd v. Smithson; and, though 
they are, upon the whole, stronger than they were supposed to be 
when Ackroyd v. Smithson was decided, they can hardly be said 
to be decisive. Whether decisive or not, however, the opinion has 
been universal, since Ackroyd v. Smithson was decided, that, prior 
to that date, the law was as I have stated it to be. 

What, then, was the change introduced by Ackroyd v. Smithson? 
The testator, in that case, by his will gave all his land, not therein 
before given, and all his personal estate to two trustees in trust to 
sell the same, and, out of the proceeds, to pay the testator’s debts 
and pecuniary legacies, including a legacy to each of fifteen persons, 
and to divide the residue among the same fifteen persons in pro- 
portion to their respective legacies. Two of these legatees died 
before the testator, and so the gifts to them lapsed; and, the 
property having been sold, the question was what should be done 
with so much of the money intended for them as was produced by 
the sale of the land. It was claimed by the testator’s next of kin 
to belong to them, as having become part of the testator’s personal 
estate, and they filed a bill against the trustees to enforce their 
claim, making the thirteen surviving legatees and the testator’s 
heir co-defendants. The case was first heard by Sir T. Sewell, 
M. R., who gave the entire fund, z. ¢., the produce of the land as well 
as the personal estate, to the thirteen surviving legatees, where- 
upon the plaintiffs appealed, and the appeal was heard by Lord 
Thurlow, who decided in favor of the heir. The latter was repre- 
sented by Mr. Scott (afterwards Lord Eldon ') who argued the cause 
fully at both hearings. His argument before Lord Thurlow is re- 
ported as written out by himself and furnished to the reporter. 
The heir in fact made no claim to the money, but, being a 
necessary party to the suit, he had to be represented by counsel 
at the hearing, and accordingly his solicitor instructed Mr. Scott 
(who was then only twenty-eight years old, and who had been only 
four years at the bar®) to represent him, and consent, on his 
behalf, to whatever decree the court should see fit to make, giving 


1 Lord Eldon gave in a conversation, a little more than three weeks before his 
death, a very interesting account of his connection with Ackroyd v. Smithson. See 
1 Twiss, Life of Lord Eldon, 116-120. 

2 See 1 Bro. C. C., Belt’s ed., 503, n. 1. 

8 Lord Eldon tells us that during his first eleven months at the bar he received 
nothing, that during the twelfth month he received half a guinea ; see 1 Twiss, 100. 
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him a fee of one guinea, that being the established fee for such a 
service. Mr. Scott, however, having satisfied himself that the heir 
was entitled to the money, so advised him, and declined to rep- 
resent him unless he could argue the case; and the result was that 
_ he argued it at each hearing without a fee, 7. ¢., on receiving a fee 
merely for consenting to a decree, the heir declining to increase his 
fee and thus “send good money after bad.” 4 

At the hearing before Lord Thurlow, the counsel for the next of 
kin contended ? “ that the testator had converted his real estate into 
money, out and out, that he had mixed two funds, and made all 
personal estate; that the cases therefore of Mallabar v. Mallabar 
and Durour v. Motteux must govern the decision here, and that 
the blending the funds distinguished this case from that of Digby 
v. Legard.” Mr. Scott also said: *® “If the interest of the deceased 
legatees had been an interest in the produce of mere real estate, 
not blended with the produce of personal estate, it has been 
admitted, upon both hearings, that the benefit of the lapsed 
devises would, according to the case of Digby v. Legard, and 
the principle of the case of Emblyn v. Freeman, and of many 
others, have accrued to the heir at law. It is admitted, and cannot 
be denied, that where a testator directs real estate to be sold for 
special purposes, if any of those purposes become incapable of 
taking effect, the heir at law shall take; because there is an end of 
the disposition, when there is an end of the purposes for which 
it was made: —but it is contended here the testator had not a 
special intention, but that he meant the produce of his real estate 
should be considered as personal estate, that he intended to con- 
vert it out and out; that he has not kept the funds distinct, but 
that he has blended them so as to be incapable of being distin- 
guished, and that the cases therefore of Durour v. Motteux, and 
Mallabar v, Mallabar, are authorities in point, that the whole fund 
is personal.— We admit that a person may decide what shall be 
the nature of his property after his death, so as to preclude all 
question between real and personal representatives.” Such were 
the views of the counsel for the next of kin, so far as we know 
them, and such were their admissions in favor of the heir and Mr. 
Scott’s admission in favor of the next of kin. It was, therefore, 
agreed between them that everything depended upon the testator’s 
intention. How, then, was his intention, as to the conversion of his 


1 1 Twiss, 118. 2 Bro. C. C. 505. 8 1 Bro. C. C. 506. 
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land into money, to be ascertained? According to Mr. Scott, the 
way was, first, to inquire for what purposes he had directed his land 
to be sold, and, secondly, to what extent those purposes had been 
effective; for, as to such purposes, if any, as had failed to take 
effect, Mr. Scott insisted that it was the same as if those purposes 
had never been declared by the testator. He also argued, with 
great force, that the entire burden of proof was on the next of kin; 
that it was not necessary, therefore, for the heir to show that the 
testator had any intention in his favor, it being sufficient for him 
that no intention had been shown in favor of the next of kin, while 
it was indispensable for the next of kin to show an intention in their 
favor, as their claim had no other foundation to rest upon. 

To the argument which the counsel for the next of kin founded 
upon the blending of the testator’s land and personal estate into 
one fund, Mr. Scott made the same answer as to the rest of their 
argument, namely, that the testator intended that the two funds 
should be blended into one only for the purposes of the gifts which 
he had made of the blended fund, and, therefore, only so far as 
those gifts should be effective. 

It will be seen, therefore, that Mr. Scott came very near taking 
what is conceived to be the correct view, namely, that the extent 
to which the testator had converted his land into money in equity 
depended upon the extent to which he had made effective gifts of 
the proceeds of the sale which he had directed, and he never once 
alluded to the testator’s direction to sell his land as measuring the 
extent of its conversion in equity. Indeed, he fell short of taking 
the view that the extent of the equitable conversion depended 
wholly upon the extent of the gifts just referred to, only by 
making those gifts the sole evidence of the testator’s intention to 
convert, instead of making them the measure of the conversion 
without regard to the testator’s intention to convert. 

There was one feature of the case, however, which Mr. Scott’s 
argument thus far failed to meet; for, though the proceeds of the 
sale of the land had not all been disposed of, a sale of all the land 
was no less necessary than it would have been if all the proceeds 
of the sale had been disposed of, there being no other way of — 
ascertaining what amount of money the thirteen surviving lega- 
tees were entitled to receive; and, though Mr. Scott had very 
skilfully diverted the attention of the court from the question 
whether a sale of all the land was necessary, and had directed it 
exclusively to the Consequences to be deduced from the testator’s 
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failure to make an effective gift of all the proceeds of the sale, yet 
upon authority it was the intention of the testator to have the land 
sold, or the existence of a right created by him to have it sold, 
that caused its conversion in equity, and the testator’s failure to 
dispose of all the proceeds of the sale was material only so far as 
it showed an absence of such intention, or the non-existence of such 
a right. What was the testator’s intention, then, in the events 
which had happened, as to the sale of his land? Clearly it was 
that it should all be sold. To be sure, the evidence of this inten- 
tion was not as direct as it would have been if the testator had made 
an effective gift of all the proceeds of the sale which he directed, 
but it was no less certain. When a testator creates a trust as to 
land which can be carried into effect only by a sale of the land, the 
law regards it as certain that a sale of the land was intended. It is 
equally clear also that there existed a right, created by the testa- 
tor, to have all the land sold. Indeed, such a right existed in each 
of the thirteen surviving legatees. 

It follows then that, upon authority, there was a complete con- 
version in equity of all the land into money ; and, if so, it also follows, 
from Mr. Scott’s own admission, that the next of kin were entitled 
to so much of the proceeds of the sale as would have gone to 
the two deceased legatees if they had survived the testator; for, 
though in terms he admitted only that a testator “ may decide what 
shall be the nature of his property after his death,” yet it is by 
means of equitable conversion alone that a testator can decide that 
his land shall, after his death, have the nature of money, or that his 
money shall have the nature of land. Moreover, if a testator can 
do this by any equitable conversion which he can make, the testa- 
tor did it in Ackroyd v. Smithson by the equitable conversion 
which he made. 

How, then, did Mr. Scott deal with the admitted fact that a sale 
of all the land was necessary? The answer is that, in terms, he did 
not deal with it at all, and his reason seems to have been that he 
regarded the fact that all the land had been actually sold as having 
rendered immaterial the fact that a sale of it all was necessary, and 
accordingly he dealt with the former fact instead of the latter. 
How did he deal with it? Simply by insisting that so much of 
the proceeds of the sale as was intended for the two deceased 
legatees was still land in equity. Hesaid: ‘ Money undisposed of, 
arising from the sale of lands, in this court is land; and, as such, 
the heir claims it. Suppose all the fifteen legatees had died in the 
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lifetime of the testator, would it not have been competent to the 
heir at law to have insisted, in equity, that no sale should be made 
of the real estate?! . . . If then, in case all the residuary lega- 
tees had died, the heir could have prevented a sale,—is it to 


11 Bro. C. C. 507. Lord Eldon also used similar language judicially, more than 
thirty years later in the case of Hill v. Cock, 1 Ves. & B. 173, in which he said: “ The 
only point, calling for decision under this bill, is whether the money arising from the 
sale of the real estate, which it is not necessary to apply for the only purpose expressed 
in the will, is to be considered real or personal estate. . . . Where real estate is directed 
to be converted into personal, for a purpose expressed, which purpose fails, either 
wholly or partially, in the former case though the estate has been converted, the whole 
produce of that conversion will still be real estate; and in the latter, as far as the 
purpose fails, so far the money is to be considered realty, and not personalty. . . . So 
much of the residue of this money as arose from real estate, must be considered as 
real and be declared to belong to the heir.” Nor was Lord Eldon peculiar in this 
respect. In Green v. Jackson, § Russ. 35,2 R. & M. 238, Sir J. Leach, M. R., said 
(p. 38): “If a testator directs his real estate to be sold, and the produce to be ap- 
plied for a particular purpose only, and that purpose fails, the money intended for 
that purpose retains the quality of real estate, and belongs to the heir.” So also as 
late as 1864 Lord Westbury, when Lord Chancellor, in moving the judgment of the 
House of Lords in Bective v. Hodgson, 10 H. L. Cas. 657, said (p. 666) : “The decree 
[in Hopkins v. Hopkins, Cas. 4, Talb. 44, which had been relied upon by the appellant] 
was governed by an error which then prevailed, namely, that personal property directed 
to be converted into realty was converted for all purposes whatsoever, not only the pur- 
poses of the will, but the purposes of ownership in every form and by every title. 
And accordingly it was held that that conversion would operate for the benefit of the 
heir, although the heir claims in default of disposition in consequence of there being 
no direction given by the will, and cannot by any possibility be made to claim under 
the will. That prevalent error was not corrected until the decision of the Case of 
Ackroyd v. Smithson, which decided a point that of necessity involved this as its 
consequence, that conversion must be considered in all cases to be directed for the 
purposes of the will, and is limited by the purposes and exigencies of the will. If 
therefore the real estate be directed to be sold, with a view to a disposition made by 
a will, and that disposition fails, although the real estate has de facto been sold, yet 
the proceeds will retain the quality of real estate, for the purpose of ascertaining the 
ownership, that is, the title of the heir; although it is true that when you pay it over 
to the heir, in the hands of the heir it has the character of money, and no longer the 
character of real estate. So, in like manner, if money is directed to be invested in 
land, and the land is disposed of by the will, and the money is so invested, but the 
disposition fails, the investment thus made for the ‘purposes of the will has no effect 
in altering the quality of the property ; but the property, even in the shape of lands, 
retains its pristine and original quality of personal estate, for the purpose of determin- 
ing the ownership.” The instances also are common in which judges speak of money 
as being land in equity for no other reason than that the heir as such is entitled to 
have it paid tohim. The reason for the prevalence of this language seems to have © 
been that a notion prevailed that an heir as such cannot be entitled to money unless 
it is land in equity. It is true that money cannot descend to an heir unless it is land 
in equity; but land which has descended to an heir is, of course, as liable to be con- 
verted into money as any other land, and the consequences of its conversion are the 
same as in other cases. 
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be said that because a sale must be made, he shall not have that 
part of its produce which the objects of the testator’s bounty cannot 
take? It is not true that where it is necessary that a sale should be 
made, to effectuate the testator’s purposes which are capable of tak- 
ing effect, that such sale will convert the nature of that part of its 
produce which cannot be applied according to the testator’s inten- 
tion.”! To this it may be answered, first, that Mr. Scott’s con- 
tention that the money in question was land in equity, was not at 
all necessary for his case, as the heir had the same right to the 
money after the sale, that he had before the sale to the land which 
the money represented ;? secondly, the money in question could 
not be deemed land in equity for any purpose. The only way in 
which equity can regard money as land is by converting it directly 
into land, and, as the land in question had been actually converted 
into money by the direction of its owner, equity had no right what- 
ever to reconvert it into land. 

The real difficulty, however (upon authority, for there is no 
difficulty upon principle), lies in the fact, not that the land had all 
been sold, but that its sale had been directed by the testator, and 
to that- fact Mr. Scott gave no answer. While, therefore, the 
money in controversy clearly belonged to the heir, Mr. Scott did 
not succeed in proving that it belonged to him; and, indeed, he 
attempted a feat, the performance of which was impossible, namely, 
to establish his contention by authority. 

What, then, is to be said of Lord Thurlow’s decision? From 
Brown’s report of the case, one would infer that the decision was 
rendered at the conclusion of the argument, but Lord Eldon tells 
us that “ Thurlow took three days to consider ”® before delivering 
his judgment. According to the report he disposed of the case in 
a few informal observations. He said,* “ he fully approved the de- 
termination in Digby v. Legard; he used to think, when it was 
necessary for any purposes of the testator’s disposition, to convert 
the land into money, that the undisposed of money would be 
personalty; but the cases fully proved the contrary. It would be 
too much to say, that if all the legatees had died, the heir could, as 
he certainly might, prevent a sale; and yet to say that, because a 


1 Page 508. 2 See 18 Harv. L. REv. 4. 

8 “ Well, Thurlow took three days to consider, and then delivered his judgment in 
accordance with my speech, and that speech is in print, and has decided all similar 
questions ever since.” 1 Twiss, 119. 

#1 Bro. C.C, 514. 
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sale was necessary, the heir should not take the undisposed of part 
of the produce. The heir must stand in the place of the residuary 
legatees who died, as to the produce of the real estate. He said 
he approved the distinctions made in behalf of the heir.” It will 
be seen, therefore, that, if Lord Thurlow is correctly reported, his 
original opinion in favor of the next of kin was founded on the 
fact that the purposes of the testator which had taken effect made 
it necessary that all the land should be sold. Why then had he 
abandoned that view? One reason was that he regarded Digby v. 
Legard as a direct authority against it; but in that, as we have 
seen, he was in error. Another reason given by him was that, if 
all the fifteen legatees had died before the testator, all the land 
would have gone to the heir, and therefore it followed that, as 
some, but not all, of the legatees had so died, a proportional part 
of the land ought to go to the heir, though a sale of all the land 
would be necessary in the latter case, and none of it in the former. 
In other words, he had become convinced that the rights of the 
heir ought not to depend upon the mere question whether the tes- 
tator’s purposes required a sale of the land. It will be seen, there- 
fore, that Lord Thurlow came very near accepting the proposition 
that a testator causes an equitable conversion of his land into 
money, not by directing a sale of it, but by making some effective 
disposition of the proceeds of the sale, and hence that the extent 
of the conversion, if there be a conversion, is in proportion to the 
extent of the disposition of the proceeds of the conversion. He 
did not, however, accept that proposition, but professed to go upon 
authority, and, upon authority, the difference between the effect 
produced by the deaths of all the legatees, and the deaths of some 
of them only, is decisive. Moreover, it is very far from being 
clear, upon authority, that a sale of all the land would not have 
been necessary, even though all the legatees had died before the 
testator.1 Hence both of Lord Thurlow’s reasons for changing his 
mind seem to fail. 

Nor do Lord Thurlow’s reasons enable anyone to say upon what 
legal ground he decided in favor of the heir, and therefore all 
that he can be regarded as having decided is that the heir was en- 
titled to the money in controversy. Hence it follows that the 
decision is not properly an authority for any legal proposition, but 
has the authority of a precedent only. As a precedent, however, 


1 See infra, p. 24, proposition 8. 
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it is an undoubted authority that where a testator directs a sale of 
his land, but dies intestate as to some portion of the proceeds of 
the sale, that portion of the proceeds, or so much of the land as it 
represents, will go to the heir, and not to the next of kin;! and 
accordingly Phillips v. Phillips? is the only case, since Ackroyd v. 
Smithson, in which, such a question as the foregoing being in- 
volved, the decision has been in favor of the next of kin; and 
the decision in that case, after being universally disapproved of for 
twenty-one years, was at length formally overruled by Lord Cran- 
worth in Taylor v. Taylor.’ 

Indirectly, however, the decision in Ackroyd v. Smithson was 
the means of establishing rules and distinctions theretofore unheard 
of. For example, after that decision it was no longer true that an 
unqualified direction in a will to sell land caused an absolute con- 
version of the land into money, irrespective of the purposes for 
which the sale was directed, or of the extent to which those pur- 
poses took effect; for, as was said by Sir W. Grant, in Williams v. 
Coade,‘ “ There could not be a more absolute direction for conver- 
sion than that in Ackroyd v. Smithson”; and yet it was there held 
that there was not an absolute conversion of all the land, in the 
sense in which the term conversion was then understood, and 
hence there soon came to be a clear distinction between a conver- 


sion “ out and out” and a conversion for the purposes of the will 
only. Thus, in 1787, Mr. Cox, in his note to Cruse v. Barley, said® 
the several cases on the subject of equitable conversion “seem 
to depend upon this question, whether the testator meant to give 
to the produce of the real estate the quality of personalty to all in- 
tents, or only so far as respected the particular purposes of the 
will.” Six years later, he added to the above the following: ® 


1 Robinson v. Taylor, 2 Bro. C. C. 589; Williams v. Coade, 10 Ves. 500; Berry v. 
Usher, 11 Ves. 87; Smith v. Claxton, 4 Madd. 484; Hill v. Cock, 1 Ves. & B. 173; 
Maugham v. Mason, 1 Ves. & B. 410; Gibbs v, Rumsey, 2 Ves. & B. 294; Jessop v. Wat- 
son, 1 M. & K. 665; Eyre v. Marsden, 2 Keen 564; Williams v. Williams, 5 L. J. (N.s.) 
Ch. 84; Fitch v. Weber, 6 Hare 145; Johnson v. Woods, 2 Beav. 409; Flint v. War- 
ren, 16 Sim. 124; Gordon v. Atkinson, 1 De G. & Sm. 478; Shallcross v. Wright, 12 
Beav. 505; Taylor v. Taylor, 3 De G. M. & G. 190; Christian v. Foster, 7 Beav. 540, 2 
Ph. 161; Robinson v. London Hospital, 1o Hare 19; Taylor’s Settlement, /# re, 9 Hare 
596; Hatfield v. Prime, 2 Coll. 204; Wilson v. Coles, 28 Beav. 215; Bagster v. Fack- 
erell, 26 Beav. 469; Hamilton v. Foot, Ir. R. 6 Eq. 572; Richerson, /# re, [1892] 1 Ch. 
379; White v. Smith, 15 Jur. 1096; Bedford v. Bedford, 35 Beav. 584. 

21 Myl. & K. 649. 8 3 De G. M. &G. I90. 

* 10 Ves. 500, 504. 5 3 P. Wms. 4th ed., 22, n. 1. 

6 3 P. Wms, sth ed., 22, n. 1. 
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“For unless the testator has sufficiently declared his intention, not 
only that the realty shall be converted into personalty for the pur- 
poses of the will, but further that the produce of the real estate 
shall be taken as personalty, whether such purposes take effect or 
not, so much of the real estate, or the produce thereof, as is not 
effectually disposed of by the will, at the time of the testator’s 
death (whether from the silence or the inefficacy of the will 
itself, or from subsequent lapse) will result to the heir.” 

On the death of the testator in Ackroyd v. Smithson, only three 
different rights devolved from him relating to his land, namely, 
first, the legal ownership of the land, which devolved upon the 
trustees by the devise to them; secondly, the equitable ownership 
of the land, which descended to the testator’s heir; and, thirdly, 
the right to have the land sold, z. ¢., exchanged for money, and to 
receive the money or some portion of it, with the incidental right 
to receive the rents and profits of the land until the sale was made. 
This third right did not, indeed, in strictness devolve from the 
testator, for it was never in him, but was newly created by his will, 
and not till the moment of his death, and it vested originally in 
each of his thirteen surviving residuary legatees, and in no one 
else. It could not possibly vest in the testator’s next of kin, as it 
was not created in their favor. As, therefore, no right was created 
by the will in favor of anyone to receive that portion of the 
produce of the land which was intended for the two deceased 
legatees, it necessarily belonged to the heir, to whom the land 
which it represented belonged when the sale was made. How, 
then, could the notion ever be entertained that the next of kin 
stood in the place of the two deceased legatees? Such a notion, 
as I have already said,! is intelligible only on the assumption that 
the case was a wholly different one from what it was in fact, 
namely, that that portion of the land, the produce of which was in- 
tended for the two deceased legatees, was, at the moment of the 
testator’s death, converted directly into money by equity itself, and 
hence, being undisposed of, it belonged to the next of kin. It will 
be seen, therefore, when the question is considered according to 
the truth of the case, that the right of the heir did not depend 
upon whether that portion of the land, the produce of which was 
intended for the two deceased legatees, had been converted by the 
will into money in equity. The only difference was that, if it had 


1 See supra, p. 3 
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not been so converted, it not only devolved in equity upon the 
heir, but was land in his hands until it was actually sold, while, if 
it was so converted, though it still devolved upon the heir, yet he 
took it as money, and hence, if he had died the day after the 
testator it would have gone to his personal representative. 

The courts, however, seem to have thought the question be- 
tween the heir and the next of kin depended upon whether there 
had been an equitable conversion or not, and that the latter ques- 
tion was purely a question of the testator’s intention; that accord- 
ingly, in Ackroyd v. Smithson, if the testator intended to convert 
all his land into money, the next of kin were entitled to stand in 
the place of the two deceased legatees, but that, if the testator 
intended a conversion only coextensive with the disposition which 
he had made of the proceeds of the sale, the heir was entitled to 
stand in the place of the two deceased legatees. Thus far, there- 
fore, there was no conception of the idea of an heir’s taking land 
by descent, and yet taking it as money, the idea being that the 
heir took it, if it was land in equity, and the next of kin, if it was 
money. In Robinson v. Taylor,! however, decided in 1789 (nine 
years after Ackroyd v. Smithson), Lord Thurlow started the idea? 
that the heir must take unless the testator showed an intention, 
not merely that the land should be converted, but that its conver- 


sion should take effect as from a date prior to the testator’s death, 
it being assumed that the testator’s power to make such a conver- 
sion was free from doubt. This idea, moreover, has since exerted 
a great influence, particularly in preventing testators from so con- 
verting their land into money as to cause it to devolve upon their 
next of kin. It soon had the effect, also, of establishing the dis- 


1 2 Bro. C. C. 589. 

2 Lord Thurlow said (p. 594): “The difficulty is to find that an unsold residue of 
real estate can, by any means, go from the heir at law. Inferences have been ad- 
mitted, where the testator has not expressed himself clearly, to show that he meant to 
convert the real into personal estate. If it is once deemed sufficient that he meant 
it to be turned into money, to make it the same as if it had been money before his 
death, then you will have the testator declaring that he did so. In all the cases, it has 
been, where he meant it to be converted, out and out, that the testator meant it should 
become money, but the question is whether he meant it to be the same as if it had 
been money before his death. It has not been held to be part of the personal estate, 
but to be disposed of as if it was part of the personal estate. The heir at law is en- 
titled to the residue as a resulting fund. . . . I do not see how the personal represen- 
tative can ever get at that which was not personal at the death of the testator, but by 
an express direction — therefore, I think the heir at law, ett is entitled to the residue 

of the real estate as a resulting fund.” 
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tinction between an heir’s taking land as land and taking it as 
money ; for, if a testator showed an intention to convert his land 
into money, but not so to convert it as to carry it to the next of 
kin, it followed that it must go to the heir, and yet he could take 
it only as money, as it would be converted into money in equity 
immediately on the testator’s death. Suppose, however, it should 


_ turn out that, while Lord Thurlow’s idea was adhered to in other 


respects, a testator had no power so to convert his land into 
money by will that the conversion would take effect before his 
death. Of course the consequence would be that the heir would 
take, whether there was an equitable conversion or not, taking the 
land as land if there was not an equitable conversion, and taking 
it as money if there was. Moreover, that was virtually what hap- 
pened. Thus, in Sheddon v. Goodrich,! where a testator, by a will 
attested by three witnesses, had directed his land to be sold, and 
had made a disposition of the proceeds of the sale, it was held by — 
Lord Eldon that he could not by a subsequent will, attested by 
two witnesses only, change such disposition; and in Hooper v. 
Goodwin,? where land was directed by will to be sold, it was held 
by Sir W. Grant, M.R., that the produce of the sale could not 
be disposed of by an unattested codicil; and, in neither of these 
cases was any inquiry made as to the time when the testator in- 
tended the equitable conversion of his land should take effect. 
After these decisions, therefore, it seems to have been impossible 
to contend that any equitable conversion by will could take effect 
before the testator’s death. Accordingly, in the well-considered 
case of Smith v. Claxton,® where a testator made two separate 
devises of two parcels of land in trust to be sold for purposes 
which totally failed, as to the land first devised, and which par- 
tially failed, as to the land secondly devised, and the testator’s heir 
died soon after the testator and before either parcel of land was 
sold, Sir J. Leach, V.C., held that, in the events which had hap- 
pened, the testator did not intend to convert the parcel of land 
first devised, and hence it descended in equity to the heir, and he 
took it as land; but that he did intend to convert the entire inter- 
est in the land secondly devised, a sale of the entire interest being 
necessary for the purpose which had taken effect, and, therefore, 
though the undivided half of the land, as to which the purpose 
of the sale had failed, had descended to the heir in equity, the 


1 8 Ves. 481. 2 18 Ves. 156, 8 4 Madd. 484. . 
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equitable conversion of it not coming in time to intercept its de- 
scent to him, yet the heir took it, not as land, but as money. So 
also, fourteen years later, in the case of Jessopp v. Watson,! where 
the testator devised his land in trust to be sold for the payment 
of his debts, legacies, and annuities, and also for other purposes 
which totally failed, the same learned judge, then Master of the 
Rolls, held that, in the events which had happened, the testator 
intended that the land should be sold, namely, for the purposes 
which had taken effect, and, therefore, though the land had de- 
scended to the heir, subject to debts, legacies, and annuities, yet 
he took it as money.” 

The fact that land directed by a will to be sold, will descend to 
the testator’s heir, so far as the proceeds of its sale are not other- 
wise disposed of, notwithstanding that the land has been entirely 
converted in equity by the will, proves also that the testator’s next 
of kin can never derive any benefit from land so directed to be 
sold, unless the will contain a direct gift to them. This latter 
proposition is, moreover, also directly established by authority. 
Thus, in Jarman on Wills,’ the learned author, after quoting that 
portion of Mr. Cox’s note to Cruse v. Barley which was published 
in 1787, says: “There seems to be no ground to except to this 
statement of the doctrine, provided that, by an intention to give to 
real estate the quality of personalty ‘to all intents’ we are allowed 
to understand something very special and unequivocal, amounting 
in effect, not merely to a disposition of the fund as personalty to 
the legatees named in the will, but to an alternative gift to the 
persons entitled by law to the personal estate, in the event of the 
failure of the intended disposition. Unless such an interpretation 
be given to the terms of this proposition, it must, however respec- 
table the authority from which it proceeded, be pronounced to be 
not strictly accurate; at all events, it is not an explicit statement 
of the rule, and requires, it is conceived, in order to be a safe 
guide in its application, the following explanatory addition, ‘ But 
that every conversion, however absolute in its terms, will be 


1 Myl. & K. 665. 

2 I shall endeavor to show hereafter that there was, in truth, no equitable conver- 
sion in Jessopp v. Watson, whatever the testator’s intention may be supposed to have 
been in regard to a sale of the land, as the debts, legacies, and annuities, for the 
payment of which alone a sale was to be made, constituted only a charge on the 
land. See also 18 Harv. L. REV. 83-93. 

8 Vol. L., 1st ed., p. 558, published in 1843. 

4 See supra, p. 13. 
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deemed to be a conversion for the purposes of the will only, unless 
the testator distinctly indicates an intention that it is, on the failure 
of those purposes, to prevail as between the persons on whom the 
law casts the real and personal property of an intestate, namely, 
the heir and next of kin.’” So also, in the very carefully con- 
sidered case of Fitch v. Weber,! Wigram, V.C., said: “The next 
of kin are claiming property of the testator, which at his death 
was real estate, and, in order to substantiate that claim they must 
make out from the will that they are devisees of the property; 
not being mentioned in the will, they must make out a devise by 
implication, — which might be sufficient, although Lord Thurlow, 
in Robinson v. Taylor, has said he ‘did not see how the personal 
representatives could get at that which was not personal estate at 
the death of the testator but by express words.’ The law is to 
some extent clear upon authority; a devise upon trust to sell and 
convert real estate into money is, in some sense, a direction to turn 
real into personal estate, but it is clear that such a devise will not 
necessarily entitle the next of kin to claim any portion of the pro-— 
ceeds of the sale of real estate which, by the terms of the will or 
in event, is or becomes undisposed of. The will in that case may 
determine the quality in which the property will devolve upon 
those who take it, but is silent as to the persons upon whom it 
shall devolve. The testator clearly means the real estate to be- 
come money after his death, but (as Lord Thurlow said in the case 
referred to) the question is, whether he means it to be the same 
as if it had been money before his death. . . . In the simple case 
of a devise upon trust to sell, and no trust of the surplus declared, 
it has apparently been thought by some text-writers that the court 
would be driven to imply a trust for the next of kin; but that 
has never been so decided, and if ever such a case should call for 
decision, it may deserve much consideration. However clear, in 
such a case, it may be that the testator means his real to be treated 
as personal estate after his death, the question remains, does he 


-mean it to be treated also as if it had been personal estate before 


his death? — that (as Lord Thurlow observed) is the question.” 
In Johnson v. Woods,? also, Lord Langdale, M.R., said: “It is. 
undoubtedly practicable for a testator to say that his real estate 
shall be sold, and that the produce shall go to such persons as are 
by law entitled to his personal estate. When, therefore, it can be 


1 6 Hare 145, 147. 2 2 Beav. 409, 413. 


al 
. 
it 
| 
it 
if 
iff 
it 
if 
il 
i 
ii 
i 
| 
| 
| 
| 
i 
H 
| 
\ 
\ 


EQUITABLE CONVERSION. 19 


ascertained that a testator intended that the produce of real estate 
should, to all intents and purposes, be treated as personal estate 
possessed by him at his death, so as to devolve upon the person 
entitled to his personal estate, the court will give effect to that 
intention.” In Flint v. Warren,! Shadwell, V. C., said: “The 
testatrix has directed her real estates to be sold, and the net 
proceeds to form part of her personal estate; but she has not 
made any gift of that part. As then it is not given away, there 
is nothing to take it from the heir.” In Taylor v. Taylor,? Lord 
Chancellor Cranworth said: “The law gives the estate to the heir 
notwithstanding the direction of the testator, unless the testator 
makes a valid devise of it otherwise. Of course I do not mean 
to say that a testator might not so dispose of the proceeds of real 
estate as to make it go to the next of kin. . . . In that case the 
next of kin would take, because there would be an express gift to 
them by the testator, but not as an interpretation of words of 
direction, such as we have here.” In the cases cited in the note,® 
in which it was also held that the testator’s land was converted 
in equity into money by the will, and, therefore, that the heir took 
as money that portion of the land the produce of which was not 
disposed of, if the first proposition is correct, the second necessarily 
follows. 

Upon the whole, therefore, it may now be considered as clear, 
upon authority as well as upon principle, that it is not possible 
for a testator so to convert his land into money by will, that upon 
his death it will devolve, by operation of law, upon his personal 
representative or next of kin, and, therefore, Mr. Scott’s admission, 
in Ackroyd v. Smithson, “that a person may decide what shall 
be the nature of his property after his death, so as to preclude all 
question between real and personal representatives,” * is no longer 
true in its full extent It is still true, however, upon authority, 


1 16 Sim. 124, 129. 

2 3 De G. M. & G. 190, 197. 

8 Hatfield v. Prime, 2 Coll. 204; White v. Smith, 15 Jur. 1096; Taylor’s Settle- 
ment, Jn re, 9 Hare 596; Bagster v. Fackerell, 26 Beav. 469; Wilson v. Coles, 28 
Beav. 215; Attorney General v. Lomas, L. R. 9 Exch. 29; Hamilton v. Foot, Ir. R. 6 
Eq. 572; Richerson, /# re, [1892] 1 Ch. 379. For comments on the foregoing cases, 
see infra, p. 26. 

4 See supra,p.7. 

5 And yet, as late as 1833, Sir John Leach, M. R., in Jessopp v. Watson, 1 Myl. & K. 
665, says (674): “A testator may, if he pleases, direct that the produce of his real 
estate which he orders to be sold, shall, in all events and for all purposes, be con- 
sidered as if it had been personal estate at his death.” 
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that a testator may by his will convert his land into money, not 
merely for the purposes of his will, but “out and out,” though 
the consequence of his so doing will not be the same as formerly, © 
z.¢., instead of causing the land to devolve upon the personal 
representative, its only effect will be to cause the heir to take as 
money so much of the land as descends to him. It may be added 
that, as it is no longer true, even upon authority, that a testator 
can so convert his land by will as to cause it to devolve, by opera- 
tion of law, upon his personal representative, so it ought to be 
no longer true, upon authority, that a testator can so convert his 
land into money by will as to cause it to devolve, by the same 
will, as personal estate, unless it appears on the face of the will 
that the testator intended “ personal estate ” to include the produce 
of land directed by the will to be sold.! 

That it is still true, upon authority, though not upon principle, 
that a testator may by his will convert his land into money “out 
and out,”—a slight glance at the authorities will sufficiently 
prove. Thus in Berry v. Usher,? decided twenty-five years after 
Ackroyd v. Smithson, Sir W. Grant, M.R., said: “If the char- 
acter of personal estate was imposed upon the real estate to all 
intents and purposes, the mere appointment of an executor would 
be sufficient to carry that property to him, either for his own 
benefit, or as trustee for the next of kin.” This shows that that 
learned judge then held the law to be as it was admitted to be 
by Mr. Scott in Ackroyd v. Smithson; and Wright v. Wright® 
shows that he still held the same opinion four years later. And 
yet the opinion thus expressed seems to be inconsistent with 
the decision of Lord Eldon, in Sheddon v. Goodrich, made 
more than two years before Berry v. Usher was decided. So 
also in Hill v. Cock,® decided in 1813, Lord Eldon, in holding 
that the heir, and not the next of kin, was entitled to the un- 
disposed of produce of land directed by the testator to be sold, 
treated the question as being purely one of intention, notwith- 
standing his own decision in Sheddon v. Goodrich, and Sir W. 
Grant’s decision in Hooper v. Goodwin® In Attorney General 


1 See 18 Harv. L. REV. 97-101. 

2 11 Ves. 87, 91. 3 16 Ves. 188. 

4 8 Ves. 481, 5 1 Ves. & B. 173. 

© For some reason which I have been unable to discover, Sheddon v. Goodrich 
and Hooper v. Goodwin have exerted much less influence over subsequent decisions 
upon equitable conversion than, as it seems to me, they ought to have exerted. They 
have seldom been cited to prove that a testator cannot by his will so convert his land 
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v. Holford,! decided in 1815, where a testator devised an interest 
in land in trust to be sold for purposes which wholly failed, the 
court held that there was a conversion of the land “out and 
out,” and yet that it did not devolve in equity upon the per- 
sonal representative, but upon a residuary devisee, who, how- 
ever, took it as personal estate, Thomson, C. B., saying, if such 
devisee had died immediately after the testator, the land would 
have gone to his personal representative. In Bunnett v. Foster? 
Lord Langdale, M.R., said: “There is no sufficient reason for 
holding that a conversion out and out was intended. Unfortu- 
nately this is a very vague expression. But the case of the 
heir does not require it to be laid down that there can in no 
case be a conversion, except for the purposes of an express 
trust. It is sufficient to say no intention is shown to convert 
for any other purposes than those specifically pointed out, and 


into money as to cause it to devolve by operation of law upon his personal represen- 
tative ; and yet they seem to me to constitute the only proof of that proposition of 
which the courts could avail themselves consistently with the views upon equitable con- 
version to which they have constantly adhered. Nor is either of these cases cited once 
by Jarman in his chapter on equitable conversion. 1 Jarman, Ist ed., c. xix. 


While reading the proof of this article, a reason has occurred to me why Sheddon 
v. Goodrich and Hooper v. Goodwin have been so little cited in connection with 
equitable conversion, namely, that the courts never held that equitable conversion cre- 
ated by will took effect prior to the testator’s death (see Beauclerk v. Mead, supra, 
p. 1, n. 3), and, therefore, the decisions in Sheddon v. Goodrich and Hooper v. Good- 
win respectively threw no new light upon the question when such conversions take 
effect. In fact, my difficulty arose from my not applying here what I said at the begin- 
ning of this article, when attempting to explain the theory upon which the courts held, 
prior to Ackroyd v. Smithson, that land converted in equity into money by will, de- 
volved, at the testator’s death, upon his executor, if not otherwise disposed of, namely, 
not because they supposed the conversion took effect prior to the testator’s death, but 
because they erroneously assumed that the conversion consisted in a fictitious trans- 
mutation of the land into money by equity itself, and hence they concluded that the 
testator’s heir or devisee, on whom the land devolved at the moment of the testator’s 
death, became, at the same moment, a trustee for his executor. See supra, p. 3. 

If the courts had borne in mind from the beginning that what a testator does, when 
he is said to convert his land into money by will, is to direct the land to be exchanged 
for money, at the same time creating in some person a right to have the exchange 
made by giving him some of the money to be received in exchange, or some interest 
in such money, and that the equitable conversion is coextensive only with the right or 
tights so created, the view which prevailed prior to Ackroyd v. Smithson could never 
have come into existence, and if Lord Thurlow, when he decided Ackroyd v. Smithson, 
instead of temporizing as he did, had exposed and rooted out the misconception and 
error upon which the then existing view was founded, he would have rendered an 
incalculable service to the English-speaking world. 

1 1 Price 426. 2 7 Beav. 540, 543- 
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which have failed.” In White v. Smith! a testator devised land 
in trust for his son for life, and then in trust for sale, the pro- 
ceeds, after payment of legacies, to be invested, and the income to — 
be applied to the maintenance of the children of said son, each 
child to receive his share at twenty-one; and the son having died 
unmarried, and the land not having been sold; Knight-Bruce, V. C., 
declared the trust for sale to be absolute and unconditional, and 
hence the land to be converted into money in equity, without 
reference to the disposition of the proceeds of the sale, and, 
therefore, the heir took the same as money. In Wall v. Colshead,? 
a testator devised life estates in certain lands, at the termination 
of which he devised the same to his executors to be sold, and the 
proceeds, divided among the children of the tenants for life, — 
who, however, died without issue, and the court held that the 
land was converted into money “out and out,” and, therefore, 
though it went to the testator’s residuary devisees,’ yet they took 
it as money. Knight-Bruce, L. J., said: “I think the trust for 
sale was not conditional but absolute.” Turner, L. J., said: “The 
question is whether the testator intended a conversion out and out, 
or only for the purpose of division between the children of the 
tenants for life. On the death of a tenant for life, leaving children, 
all of whom were under twenty-one, the trust for sale would arise, 
though the shares of the children would not be indefeasibly vested. 
By the clause immediately following the residuary gift in the will, 
if a tenant for life died under twenty-one, there was to be a sale 
for the benefit of other persons than the children of the tenant 
for life so dying. Therefore the testator has shown that he did 
not intend to limit the conversion to the case of there being chil- 
dren of the tenant for life of each property, and the trust for con- 
version not being limited to that event, I do not see how to limit 
it.” It will be seen, therefore, that the court treated the question 
whether the conversion was “ out and out” or only for the purposes 
of the will, as depending entirely upon the testator’s intention 
as to the circumstances under which the property should be sold. 
Lastly, in Attorney General v. Lomas,‘ where a testator devised 
his lands to trustees in trust to be sold, but the purposes of the 
sale failed, the court held that the trust for sale was absolute, 
whether any effective disposition was made of the proceeds of the 


— 


1 15 Jur. 1096. 22 De G. & J. 683, 688, 689. 
8 See comments on Attorney General v. Holford, infra, p. 27. 
# L. R. 9 Exch. 29. 
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sale or not, 7.¢., that the land was converted into money “ out 
and out,” and, therefore, though it went to the heir, she took it 
as money. 

What, then, are the changes which the authorities show to have 
taken place, in respect to the equitable conversion of land into 
money by will, since Ackroyd v. Smithson was decided? 

1. As to what constitutes such equitable conversion there has 
been no change. It is, and always was held that the equitable 
conversion of land into money by will is caused by the declared 
intention of the testator to have his land sold after his death; and 
this intention may be declared by directing something to be done 
with the land which will render a sale of it necessary. 

2. Prior to Ackroyd v. Smithson evidence of such intention 
seems to have been looked for only in such directions as the will 
contained respecting a sale of the land, and the mode of dealing 
with and managing the proceeds of the sale prior to, or indepen- 
dent of, any gift of the latter, while, since Ackroyd v. Smithson was 
decided, such evidence has been primarily looked for in the gift or 
gifts which the testator makes of the proceeds of the sale; and, as - 
evidence of an intention to have the land sold, a gift which does 
not take effect is regarded as no gift. 

3. In the absence of evidence to the contrary it will be pre- 
sumed that the testator intended to have so much only of the land 
sold as his effective gifts of the proceeds of the sale shall render 
necessary, and hence so much of the land only will be converted 
in equity,—a rule, however, which had no existence prior te 
Ackroyd v. Smithson. 

4. Prior to Ackroyd v. Smithson, as no attention was paid to a 
testator’s purpose or object in directing a sale of his land, and 
hence a direction to sell for one purpose was treated as a direction 
to sell for all purposes, so a direction to sell for any purpose was 
regarded as causing an equitable conversion for all purposes. 
Since Ackroyd v. Smithson, however, the doctrine has become 
established that an equitable conversion by will is presumptively 
coextensive only with the purposes for which the sale is directed, 
and hence the distinction has become established between an equi- 
table conversion for the purposes of the will only, and an equitable 
conversion “out and out”; and as the presumption is that a tes- 
tator intends the land to be sold only for the purposes which he 
expresses in his will, so the presumption is that he intends to create 
an equitable conversion for the purposes of his will only. 
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5. It has always been held that a direction by a testator in his 
will to sell his land at all events will be valid and binding, whether 
he make a gift of the proceeds of the sale, or of any part thereof, 
or any interest therein, or not. While, however, prior to Ackroyd 
v. Smithson any unqualified direction to sell was presumed to be a 
direction to sell at all events, since that case such a direction is 
presumed to be a direction to sell only for the purposes expressed © 
in the will, z. ¢., only to such extent as the gifts which are made of 
the proceeds of the sale shall render necessary, and hence to cause 
an equitable conversion only to the same extent. 

6. While it has always been held that a testator could by his will 
require his land to be sold at all events, and could thus convert it 
into money in equity “out and out,” yet a conversion “out and 
out” has meant less since Ackroyd v. Smithson than it did before; 
for, while such a conversion before Ackroyd v. Smithson caused 
any portion of the land the produce of which was not disposed of, 
to go to the testator’s personal representative, it now has merely 
the effect of causing the heir to take the same as money. 

7. But, while the authorities clearly show that the effect pro- 
duced by a conversion of land into money in equity has undergone 
the change indicated in paragraph 6, they give no satisfactory 
reason for such change, though the true reason seems to be that 
the courts now recognize the fact, as they did not prior to Ackroyd 
v. Smithson, nor till long afterwards, that an equitable conversion 
of land by will can never come in time to intercept the descent of 
the land to the testator’s heir. 

8. The authorities show that, except so far as the contrary is 
indicated in paragraph 7, the intention of the testator is still as 
supreme in respect to equitable conversions by will as it ever was, 
and I am, therefore, now prepared to give an answer to the ques- 
tion with which my last article concluded,! namely, what is, upon 
authority, the measure of the extent of the equitable conversion of 
land into money caused by a will? And the answer is that the 
only measure of such a conversion is the intention of the testator 
as to the sale of the land; for it is held that a testator can by his 
will convert his land into money without making any gift of the 
proceeds of the sale of such land, and consequently without creat- 
ing any right in anyone to have the land sold, and though a sale 
of the land will leave the ownership of the proceeds of the sale 
where the ownership of the land was when the sale was made. 


1 See 18 Harv. L. REV. 270. 
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9. In spite of what is said in paragraph 8, it has always been 
assumed, and within a recent period has been held, that a direc- 
tion to sell is a sine gua non of every equitable conversion of land 
by will. Moreover, it has always been held that a conditional 
direction to sell land can cause no equitable conversion until the 
condition is satisfied ;? and the same is true of a direction to sell 
which is not intended to be imperative,’ 2. ¢., that it can cause no 
equitable conversion. A testator may, however, make his direction 
to sell his land as absolute and as imperative as he pleases, and yet, 
if he makes no gift of the proceeds of the sale, his direction to sell 
cannot be enforced; still less can it be specifically enforced. In 
short, we are told that a trust for sale is a sime gua non of every 
equitable conversion by will, and yet that there need be no cestut 
gue trust, nor any power of enforcing the trust. It would seem, 
therefore, that the courts would have been more consistent if they 
had held intention alone to be sufficient to create an equitable 
conversion by will, though, in that case, consistency would be the 
only virtue that could be attributed to them. 

10. On the whole, if regard be had to authority alone, the 
differences between the law as it stands to-day and as it stood prior 
to Ackroyd v. Smithson in respect to equitable conversion by will, 
are much less than they have generally been supposed to be; nor 
ought this to be a matter of surprise to anyone who reflects that 
neither the counsel for the successful party in Ackroyd v. Smith- 
son, nor the judge who decided that case, founded their argument 
upon anything else than the intention of the testator and the exist- 
ing authorities. 

Nothing has hitherto been said as to the influence exerted by 
Ackroyd v. Smithson upon the equitable conversion of money into 
land by will, and not much need be said. The question whether 
the change effected by Ackroyd v. Smithson, as to the conversion 
by will of land into money, should be extended by analogy to the 
equitable conversion by will of money into land, arose, for the first 


1 Hyett v. Mekin, L. R. 25 Ch. D. 735. 

2 Taylor’s Settlement, Jw re, 9 Hare 596; Hardy, Ex parte, 30 Beav. 206; Raw, 
In re, L. R. 26 Ch. D. 601. 

8 Stamper z. Millar, 3 Atk. 212; Doughty v. Bull, 2 P. Wms. 320. It seems to have 
been generally supposed that a conditional direction to sell land, or a direction which 
is not intended to be imperative, does not cause an equitable conversion because it 
does not show an intention to have a sale made at all events; but the true reason 
seems to be that such a direction creates no right to have a sale made, and imposes 
no obligation to make a sale. 


26 HARVARD LAW REVIEW. 


time, fifty-six years after Ackroyd v. Smithson was decided,’ in the 
case of Cogan v. Stevens,? and was decided in the affirmative by 
Sir C. C. Pepys, M. R. (afterwards Lord Cottenham), notwith- 
standing an apparent decision to the contrary® by Lord Somers 
and the House of Lords; and his decision has since been 
followed. 

As the cases cited in this article have been considered almost 
wholly from the point of view of authority, it may not be out of 
place to make a few remarks upon some of them from the point 
of view of what is conceived to be principle. Thus, in Ackroyd v. 
Smithson, there was, upon principle, no equitable conversion of 
that portion of the land the produce of which was intended for the 
two deceased legatees, as there was no one who had a “ right” to 
have that portion of the land sold, and to receive the proceeds of 
its sale; nor can there ever be an equitable conversion in favor 
of the person who makes such conversion, or in favor of his heir as 
such. Therefore, that portion of the land descended in equity, 
at the testator’s death, to his heir, in whose hands it was land until 
its actual sale, when it became money for all purposes.5 The same 
is also true in Robinson v. Taylor,’ and Williams v. Coade.? In 
Wright v. Wright,® also, there seems to have been no equitable 
conversion, except, possibly, in favor of the testator’s wife for her 
life, and, therefore, the land ought to have been held to have de- 
scended in equity, at the testator’s death, to his heir, subject to the 
testator’s debts and to the life interest of his wife. In Smith v. 
Claxton,® there was, for the reason already stated, no equitable 
conversion as to the testator’s heir as such, and, therefore, it was 
erroneously held that he took as money the one-half of the land 
secondly devised as to which the purpose of the devise had failed. 
In Hill v. Cock” it seems there was no equitable conversion, the 
land having merely been charged with debts and legacies” The 


1 This may serve to remind the reader that, since Ackroyd v. Smithson, equitable 
conversions by will of money into land have been infrequent, as compared with 
equitable conversions of land into money. 

2 1 Beav. 482,n. See also supra, p. 5, n. I. 

8 Fletcher v. Chapman, 3 Bro. P. C., Tomlin’s ed., 1. 

* Reynolds v. Goodlee, John. 536, 582; Curteis v Wormald, 10 Ch. D.172. See 
also, 18 Harv. L. REV. 14-19. 

5 See 18 Harv. L. REv. 5, 6. 

6 2 Bro. C. C. 589; and see 18 Harv. L. REV. 6. 

7 10 Ves. 500. 8 16 Ves. 188. 

® 4 Madd. 484. 10 1 Ves. & B. 173. 

1 T shall hereafter endeavor to show that a direction to sell land, whether by will or 
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same is also true of Maugham v. Mason,! except that the land was 
there charged with legacies only. In Attorney General v. Hol- 
ford,? the correct view would seem to have been that as all the 
purposes of the sale failed, the trust for conversion also failed, 
and, as there was no equitable conversion of the land, that conse- 
quently the equitable ownership of the land, the legal ownership 
of which vested in the trustees, either descended to the heir, or 
passed to the residuary devisee. Under no circumstances can a 
residuary devisee, as such, acquire a right to have land sold, and 
to receive the proceeds of the sale, or any part of such proceeds.® 
In Jessopp v. Watson‘ there was no equitable conversion, as the 
purposes of the sale all failed, except the payment of debts, lega- 
cies, and annuities, and the latter constituted a mere charge.® For 
the other reasons already given also, there was no equitable con- 
version as to the testator’s heir, and, therefore, the latter took the 
land as land. In Phillips v. Phillips ® it was erroneous to hold that 
the one-fifth of the land the produce of which was intended for 
the deceased brother, went to the testator’s next of kin; if for no 
other reason, because there was no equitable conversion of that 
portion of the land. The same is also true, mutatis mutandis, of 
Fletcher v. Chapman.’ In Flint v. Warren® it seems clear that 
there was no equitable conversion of the land into money, as the 
will merely charged the land with the payment of the testator’s 
debts and legacies in aid of the personal estate, and it appeared 
that the latter was abundantly sufficient to pay them all.2 In 
Shallcross v. Wright,” also, the land was merely charged with 
debts and legacies, and, therefore, there was no equitable conver- 
sion of it into money. In Hatfield v. Prime” the testator’s heir 
took as land that portion of the land the produce of which had 
not been effectively disposed of, there having been no equitable 
conversion of it into money, nor, indeed, any equitable conversion 
of any of the land as to the testator’s heir. In Wilson v. Coles ™ 


by deed, for the mere purpose of satisfying a charge or charges thereon, never causes 
an equitable conversion. And see 18 Harv. L. REV. 83-93. 
1 1 Ves. & B. 410. See also 18 Harv. L. REV. 20, n. 3. 


2 1 Price 426. 

8 See 18 Harv. L. REV. 94, 95. 4 1 Myl. & K. 665. 

§ See supra, p. 26, n. 11. 6 y Myl. & K. 649. 

7 3 Bro. P. C., Tomlin’s ed., 1. 8 14 Sim. 554; 16 Sim. 124. 


9 See supra, p. 26, n. 11. 
9 12 Beav. 505. See also supra, p. 26, n. 11. 
11 2 Coll. 204. 12 28 Beav. 215. 
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there was no equitable conversion of the land, except as to the 
wife, and even, as to her, there was an equitable conversion for her 
life only. On the testator’s death, therefore, the land immediately 
descended to his two co-heirs, subject to the wife’s life estate, and 
when one of the co-heirs died, her share went to her heir, and was 
land in the hands of the latter until its actual sale, when it became 
money for all purposes.1 In Attorney General v. Lomas,? no 
right was created in any one to have the land sold, and, therefore, 
there could be no equitable conversion. Nor could there be any 
equitable conversion in favor of the testator’s heir, even if there 
were one in favor of others. In Hamilton v. Foote ® the testator’s 
land descended at her death to her heir, subject only to the life 
estate devised to the testator’s sister, and to the two legacies of 
#500 each. There was no equitable conversion of any of the land 
as to any person, nor could any of the land be sold, if the heir 
chose to pay the two legacies, nor could any more be sold, under 
any circumstances, than enough to pay those legacies. In Jn re 
Richerson * there was no equitable conversion of the testator’s land, 
except as to the tenants for life respectively, and, even as to them, 
only to the extent of their respective life interests. At the testa- 
tor’s death, therefore, the land descended to his sister and heir, 
subject, however, to the life interests and to the right of the respec- 
tive tenants for life to have the land sold. As to so much of 
the land as was actually sold between the testator’s death and the 
death of the sister, the latter’s title to the land was devested by the 
sale, she acquiring a title to the purchase-money instead, and, on 
the death of the sister, so much of the land as remained unsold 
descended to her heir, and the produce of what had been sold 
devolved upon her personal representative, and, as to so much of 
the land as was sold between the sister’s death and the death of 
the surviving tenant for life, the title of the sister’s heir to the land 
was devested, and he acquired a title to the purchase-money 
instead. In Wall v. Colshead,® the purposes of the sale having all 
failed, there was no equitable conversion of the land, and the latter 
passed, at the testator’s death, to his residuary devisees, who took 
it as land, though subject to the life interests of the tenants for life. 
So also, in White v. Smith,® the purposes of the sale all failed, and 


1 See 18 Harv. L. REv. 6. 2 L. R. 9 Exch. 29. 
8 Ir. R. 6 Eq. 572. # [1892] 1 Ch. 379. 
5 2 De G. &. J. 683. See also supra, p. 22. 

6 15 Jur. 1096. See supra, p. 22. 
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hence the land descended to the testator’s heir, who took it as 
land, though subject to legacies. In Jv re Taylor’s Settlement, 
a testator devised his land in trust to be sold, and its produce 
divided among his seven children, and one of the children having 
died before the testator, it was properly held that the one-seventh 
of the land, the produce of which was intended for the deceased 
child, went to the testator’s heir, but improperly held that the 
latter took it as money.” 


C. C. Langdell. 


Sept. 1905. 


1 9 Hare 596. Bagster v. Fackerell, 26 Beav. 469, is subject to the same observa- 
tions as Taylor’s Settlement, Jw re. In that case, however, it would seem, from the 
length of time that had elapsed since the testator’s death, that the land must have 
been actually sold,— in which case, of course, the heir would take the money as 
money. Compare also Ackroyd v. Smithson, supra, p. 26, and Smith v. Claxton, p. 26. 

2 In Clarke v. Franklin, 4 Kay & J. 257, where a trust for converting land into money 
was created by deed, but all the purposes of the trust failed ad initio, except the pay- 
ment of six sums of 50/. each, and one sum of 20/., to persons named, it was held that 
the equitable interest in the land resulted immediately to the grantor, subject only to 
the payment of those seven sums, but that the same was money in his hands, the 
land being converted into money in equity the moment that the deed was delivered. 
It was, therefore, held that the grantor, by directing the land to be sold, #.¢., exchanged 
for money, had immediately converted it into money, so that it became money in his 
own hands. This, however, was not merely a complete non-sequitur, #.¢.,a thing 
which did not in the least follow from the direction to sell the land, but it was a legal 
impossibility. On the delivery of the deed the legal title to the land passed to the 
trustee, the equitable interest remaining in the grantor; and at the same moment, ac- 
cording to the decision, there was a transmutation of this equitable interest from land 
into money. Such a transmutation could be made, however, only by equity itself, and 
equity could make it only for an adequate cause, and it was not pretended that any 
cause existed. Moreover, such a transmutation would be entirely independent of the 
direction to sell the land, and inconsistent with it. It may be added that the seven 
persons, each of whom was to receive a small sum out of the proceeds of the sale, had 
nothing to do with the equitable conversion, having merely a charge on the land, for 
the amounts coming to them respectively. 
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PATENTABLE PROCESSES. 


HE law of patents is purely statutory. In this country the 
right of an inventor to a patent or grant, by which alone this 
species of property is created, depends entirely upon the provi- 
sions of the acts of Congress, passed pursuant to its constitutional 
power,! as interpreted by the decisions of the federal courts.? 

Under this power Congress can grant a patent only to an inven- 
tor, and to him only for his own discovery and for a limited time ; 
but, subject to these limitations, its power to legislate upon the 
subject of patents is plenary, and it may refuse all privileges what- 
soever or bestow them for such classes of inventions and on such 
conditions as it may be pleased to prescribe.® 

A process, by that name, never has been made the subject of a 
patent in any of our statutes. But every patent act has made 
provision for the grant of a patent to any one who has invented or 
discovered any new and useful “ art,” as well as “ machine, manu- 
facture, or composition of matter,” or any new and useful improve- 
ment thereof; and a process, it is well settled, is included under the 
general term “ useful art,” or rather is an art, the two terms being 
practically synonymous. 

As defined by Mr. Justice Bradley, speaking for the Supreme 
Court in the case of Cochrane v. Deener,* “ A process is a mode 
of treatment of certain materials to produce a given result. It is 
an act, or a series of acts, performed upon the subject-matter to 
be transformed and reduced to a different state or thing. If new 
and useful, it is just as patentable as is a piece of machinery. In 
the language of the patent law, it isan art. The machinery pointed 
out as suitable to perform the process may or may not be new or 
patentable; whilst the process itself may be altogether new, and 
produce an entirely new result. The process requires that certain 
things should be done with certain substances, and in a certain 
order; but the tools to be used in doing this may be of secondary 
consequence.” 


1 Art. I. § 8, clause 8. 

2 Brown v. Duchesne, 19 How. (U. S.) 183, 195. 

® Blanchard v. Sprague, 3 Sumn. (U.S. C. C.) 535, 541; McClurg v. Kingsland, 1 
How. (U. S.) 202, 206. 

* 94 U.S. 780, 788. 
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This definition was further elaborated by the same distinguished 
judge in Tilghman v. Proctor,! where, after reviewing several prior 
decisions, he quotes, from the opinion of Mr. Chief Justice Taney 
in the case of O’Reilly v. Morse,? the statement that “Whoever 
discovers that a certain useful result will be produced in any art 
by the use of certain means is entitled to a patent for it, provided he 
specifies the means,” and declares that this clear and exact sum- 
mary of the law affords the key to almost every case that can arise. 
“ But,” he explains, “ everything turns on the force and meaning 
of the word ‘ means.’ It is very certain that the means need not 
be a machine, or an apparatus; it may, as the court says, be a 
process. A machine is a thing. A process is an act, or a mode 
of acting. The one is visible to the eye,— an object of perpetual 
observation. The other is a conception of the mind, seen only by 
its effects when being executed or performed. Either may be the 
means of producing a useful result.” It is only where apparatus is 
required and is not sufficiently obvious to suggest itself to a person 
skilled in the particular art, that the patentee of a process is 
required to describe some apparatus by which it can be practi- 
cally carried out.® 

In the Telephone Cases,‘ which involved the patentability of Bell’s 
claim for a method of, and apparatus for, transmitting vocal or other 
sounds telegraphically, “ by causing electrical undulations, similar 
in form to the vibrations of the air accompanying the said vocal or 
other sounds,” the court held, in an opinion written by Mr. Chief 
Justice Waite, that Bell had both discovered a new art and invented 
a machine by which it could be practiced and so made useful ; and . 
that the law unquestionably gave him the right to a patent there- 
for — as discoverer, for the art or process of transmitting speech 
he had found, and as inventor, for the means he had devised to 
make his discovery one of actual value. The court again ob- 
served that a patent for an art does not necessarily involve a 


1 102 U.S. 707, 728. This case was decided by a unanimous court, after most care- 
ful consideration, and reversed a prior decision upon the same patent, in Mitchell v. 
Tilghman, 19 Wall. (U. S.) 287, where it was held, Justices Swayne, Strong, and Bradley 
dissenting, that the patent was limited to a process practiced by means of the par- 
ticular apparatus pointed out in the specification, and, as so limited, had not been 
infringed. 

2 15 How. (U. S.) 62. 

3 Approved and applied in New Process Fermentation Co. v. Maus, 122 U. S. 413, 
427. 

4 126 U. S. 1, 532. 
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patent for the particular means employed for using it, the men- 
tion of any means being necessary only to show that it can be 
made of use. 

Of the processes involved in the above cases and therein held 
patentable as “arts,” Bell’s consisted in so using and controlling 
electricity, a force of nature, as to make it accomplish the purpose 
in view; Tilghman’s process was of a chemical nature ; and Coch- 
rane’s was, apparently, a purely mechanical process.! Other pro- 
cess patents which came before the Supreme Court for adjudication, 
covering a wide range of arts, were either sustained,? or were held 
invalid on other grounds or not infringed,’ without any discussion 
or question of the patentability of the processes as such. 

Indeed, the language used by the court in defining the term 
“ process,” as quoted above, is broad enough to include all acts or 
modes of acting by which a given subject-matter is transformed 
into a different state or thing; and certainly the statute® makes 
no distinction between different classes of processes, but declares 
“any” new and useful art — that is to say, process — patentable, 


1 “The hereinbefore described process for manufacturing flour from the meal of 
ground wheat, by first taking out the superfine flour, and then taking out the pulveru- 
lent impurities by subjection to the combined operations of screening and blowing and 
afterward regrinding and rebolting the purified middlings.” 

2 Mowry vw. Whitney, 14 Wall. (U. S.) 620; Klein v. Russell, 19 Wall. (U. S.) 433; 


. The Wood Paper Patent, 23 Wall. (U. S.) 566; Eames v. Andrews, 122 U. S. 40; 


Lawther v. Hamilton, 124 U. S.1; Topliff v. Topliff, 145 U. S. 156; Hoyt v. Horne, 
145 U. S. 302. 

8 McClurg v. Kingsland, 1 How. (U. S.) 202; Brown v. Piper, 91 U. S. 37; Sewall 
v. Jones, 91 U. S. 171; Merrill v. Yeomans, 94 U. S, 568; Vinton v. Hamilton, 104 
U. S. 485; Heald v. Rice, 104 U. S. 737; Packing Company Cases, 105 U.S. 566; 
Manning v. Glue Co., 108 U. S. 462; Downton z. Milling Co., 108 U.S. 466; West- 
ern Electric Co. v. Ansonia Brass & Copper Co., 114 U. S. 447; Miller v. Foree, 116 
U. S. 22; Plummer v. Sargent, 120 U. S. 442; Dreyfus v. Searle, 124 U. S. 60; 
Mosler Safe & Lock Co. v. Mosler, 127 U. S. 354; Bate Refrigerating Co. v. Ham- 
mond, 129 U. S. 151; Bene wv. Jeantet, 129 U. S. 683; Marchand v. Emken, 132 
U.S. 195; Commercial Mfg. Co. v. Fairbank Co., 135 U.S. 176; International Tooth 
Crown Co. v. Gaylord, 140 U. S. 55; Ansonia Co. v. Electrical Supply Co., 144 U. S. 
11; Royer v. Coupe, 146 U.S. 524; Weatherhead v. Coupe, 147 U.S. 322; Lovell 
Mfg. Co. v. Cary, 147 U. S. 623; Leggett v. Standard Oil Co., 149 U. S. 287. 

* Attention should also be called to another line of cases in which patents originally 
granted for machines had been reissued with claims for processes and the reissues 
were held invalid on the ground that they covered different inventions from those of 
the original patents. See Burr v. Duryee, 1 Wall. (U. S.) 531; Fuller v. Yentzer, 94 
U. S. 288, 299; James v. Campbell, 104 U. S. 356; Heald wv Rice, 104 U. S. 737; 
Wing v. Anthony, 106 U. S. 142; Eachus v. Broomall, 115 U. S. 429; White z. 
Dunbar, 119 U. S. 47. 

5 Rev. Stats. § 4886. 
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provided, of course, it amounts to a discovery or involves an act of 
invention. 

But, in 1895, in a unanimous opinion written by Mr. Justice 
Brown in the case of Risdon Locomotive Works v. Medart,! the 
court announced as an established rule of law the doctrine that 
while certain processes of manufacture were clearly patentable it 
was equally clear that certain others were not; and stated that, 
although the distinction between them was nowhere accurately 
defined, it might be said in general that processes which involved 
chemical or other similar elemental action were patentable, though 
mechanism might be necessary in their application or use, while 
those which consisted solely in the operation of a machine were 
not patentable, since such processes were purely mechanical and 
entirely independent of any chemical or other similar action. 

Following this decision, the lower courts began at once to hold 
invalid patents for processes the patentability of which had never 
before been questioned.2 The view that patentability had been 
denied to all merely mechanical processes was so widely entertained, 
and affected the validity of such a large class of process patents, 
that the court, again speaking by Mr. Justice Brown, seized upon 
the occasion shortly afterwards presented in the case of Westing- 
house v. Boyden Power Brake Co.,’ to explain its prior decision by 
stating that, while it had there been assumed, although not ex- 
pressly decided, that a process to be patentable must involve a 
chemical or other similar elemental action, it might still be regarded 
as an open question whether the patentability of processes extended 
beyond this class of inventions. And it added: “Where the 
process is simply the function or operative effect of a machine, 
the above cases are conclusive against its patentability; but where 
it is one which, though ordinarily and most successfully performed 
_ by machinery, may also be performed by simple manipulation, . . . 
there are cases to the effect that such a process is patentable, 
though none of the powers of nature be invoked to aid in pro- 
ducing the result.” 


1 158 U.S. 68. 

2 See, for instance, Travers'v. American Cordage Co., 64 Fed. Rep. 771, and Tra- 
vers v. Hammock & Fly Net Co., 78 Fed. Rep. 638, the first decided before, and the 
second shortly after, the opinion in the Locomotive Works Case was handed down. 

8 170 U. S. 537, 556. 

4 Citing Eastern Paper Bag Co. v. Standard Paper Bag Co., 30 Fed. Rep. 63; 
Union Paper Bag Mach. Co. v. Waterbury, 39 Fed. Rep. 389; and Travers v. American 
Cordage Co., 64 Fed. Rep. 771. 
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The uncertainty and confusion in which the whole subject of 
patentable processes is left by these two recent cases — and it has 
not been removed by any later decision of this court — is apparent: 
Does a given process involve a chemical or other similar elemental 
action, and what is to be included in this alternative term? What 
is meant by function or operative effect of a machine, and when is 
a process simply such a function or effect? And is, or is not, a 
process patentable where it does not invoke the aid of any power 
of nature, but can be performed by simple manipulation, although 
better performed by machinery? These are questions which will 
arise and must be answered — and the answers, as intimated by the 
court in the Locomotive Works Case, will necessarily be veiled in 
an obscurity similar to that which clouds the line of demarcation 
between mechanical skill and invention — if this doctrine, that only 
certain classes of processes, vaguely defined at best, are patentable, 
is, or is to become, the established rule in the law of patents. 

The subject is of such practical importance, and the effect of any 
unnecessary confusion is so deplorable, as to justify a critical 
examination of the situation, to determine whether the doctrine is 
sound in principle, and, if not, to what extent the Supreme Court 
has bound its future action by its past decisions. 


Every article of human contrivance, whether a machine, manu- 
facture, or composition of matter, is the product and necessarily 
involves the practice of some process, —the performance of some 
act, or series of acts, by which the raw or partly manufactured 
products of nature are fashioned or united to make the article in 
question. Indeed, all natural products result from processes in 
which their elements coact, in accordance with natural laws, or are 
acted upon by the powers of nature. 

A machine, itself an article of manufacture, is simply a means 
for performing the acts by which some other manufacture, whether 
another machine or the ultimate article designed for consumption, 
is produced. 

In an abstract sense, therefore, the function of a machine may 
be said to be the production of the manufactured article for the 
making of which it was designed. More concretely, the function of 
every machine is to perform soine definite process —some act, or 
series of acts — upon a material object, by which it is transformed 
into a different state or thing. It follows that this process is not 
simply the function of the machine. The two are entirely distinct 
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entities. The one, as stated by Mr. Justice Bradley in the Tilghman 
Case, “is a conception of the mind, seen only by its effects when 
being executed or performed.” The other is the production of 
those physical effects upon a material object. For example, in 
the case of the simple process of making paper bags, the acts of 
folding first in one way and then another, which constitute the pro- 
cess, can easily be conceived, wholly apart from the piece of paper 
to be acted upon; but the function or operative effect of a paper 
bag machine can be realized only when the paper is actually sub- 
jected to the action of the machine. In this case, moreover, it is 
apparent that the process is something different from, and more 
than, the function of the machine, because it can also be performed 
without the aid of any machine. It is only where a process can be 
performed in no other known way than by a particular machine 
that difficulty is experienced in distinguishing between it and the 
function of the machine. But the distinction is none the less real. 
“The difficulty,” as pointed out by Professor Robinson, “is 
another form of the old confusion between the end and the means, 
and is to be avoided by defining sharply the end to be accom- 
plished, and determining whether the machine or the operation 
performed by it is the actual means.” The acts which constitute 
the process are, primarily, the means for attaining the end in view. 
The machine, as already stated, is simply a means for performing 
the process; and that is its function or operative effect. It is 
always possible that a different machine, or other means, may be 
devised for performing this operation. Thus, Bell’s method of 
transmitting vocal sounds telegraphically is not simply the function 
of the crude apparatus by which he reduced his process to practice. 

In the natural course of development, many processes of manu- 
facture are first performed by hand, then partly by machinery and 
partly by hand, and, finally, automatically, by a machine. For 
others, machines have not yet been devised; and such processes 
must be performed wholly or in part by hand. Still other pro- 
cesses are beyond the power or skill of the hand, and must be 
performed, if at all, by a machine. But, however carried into 
effect, the process is still a process; and it matters not whether it 
was first practiced by hand, or was discovered and reduced to 
practice only in connection with the development of a machine. 
It does not cease to be such because it is, or must be, performed 


_1 1 Robinson on Patents, § 172, note 2; see, also, §§ 144-146, 167. 
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by mechanical means. Even when a process seems inseparably 
identified with a particular machine, as the only known means by 
which it can be carried into effect, its inventor is entitled to a 
patent for the process as well as for the machine; and it is only 
by such a patent that his whole invention is secured to him against 
all possible contingencies.! 

The useful arts are no less promoted by the inventor who dis- 
covers a simple manipulative process than by one who discovers 
a new chemical process. Congress, therefore, has the same con- 
stitutional power to secure his discovery, for a limited time, to 
the one inventor as to the other; and in the exercise of this 
power, as already stated, it has never made any distinction between 
mechanical and other processes. The provision of the Patent Act is 
broad enough to cover all processes alike, the only qualifications 
being that the process shall have been invented or discovered, 
and be new and useful. 


With these preliminary observations we will pass to the consid- 
eration of the basis for, and the limitations of, the doctrine, which 


1 Curtis, Law of Patents, 4th ed. § 14, note. —‘“ A process may be altogether new, 
whether the machinery by which it is carried on be new or old. A new process may be 
invented or discovered, which may require the use of a newly invented machine. In 
such case, if both the process and the machine were invented by the same person, he 
could take separate patents for them. A new process.may be carried on by the use of 
an old machine, in a mode in which it was never used before. . . . In such a case, the 
patentability of the process in no degree depends upon the characteristic principle of 
the machine, although machinery is essential to the process, and although a particular 
machine may be required.” 

1 Robinson on Patents, § 172, note 2. — “ If the operation performed by the machine 
is new in reference to the object upon which it is employed, a new process has been 
invented ; and this is no less true if the machine or instrument employed is new than if 
it were old, or if the process can be performed in no other known way than by this 
particular machine. While, on the other hand, if the operation is known in reference 
to the object, the invention of a new machine for performing it does not make a 
new process, but only a new instrument for applying it... . Whether or not a new 
machine is the reduction to practice of a new process, or is a new instrument for the 
performance of an old process, is, therefore, to be determined by the state of the art at 
the date of the invention. If it is the former, the process is patentable, though the 
a be new. Ifthe latter, only the machine can be allowed the protection of the 

w.”? 

Tilghman v. Proctor, 102 U. S. 707, 721. — “ Had the process been known and used 
before, and not been Tilghman’s invention, he could not then have claimed anything 
more than the particular apparatus described in his patent; but being the inventor of 
ra _— as we are satisfied was the fact, he was entitled to claim it in the manner 

See Providence Rubber Co. v. Goodyear, 9 Wall. (U. S.) 788, 796. 
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has been declared to be an established rule of law, that certain 
processes are not proper subject-matter for a patent. _ 

Wyeth v. Stone,! decided by Mr. Justice Story in 1840, is the 
first case cited in support of this proposition, and is said to show 
the distinction between patentable and unpatentable processes, and 
to be the earliest reported case upon that subject. In the patent 
in suit, the inventor, after describing a horse-machine for cutting 
ice and its mode of operation, had claimed, as new, the process of 
cutting ice ‘of a uniform size, by means of an apparatus worked 
by any other power than human.” This was held to be “a claim 
for an art or principle in the abstract, and not for any particular 
method or machinery,” and to be “ broader than the actual inven- 
tion of the patentee.” But another claim in the specification for 
the particular apparatus to cut ice, described therein, was sus- 
tained as valid. It is difficult to see the bearing of this decision 
upon the patentability of processes. The question whether the 
specific acts performed in the operation of Wyeth’s machine were 
patentable as a process, if new, is not even referred to. All that 
appears to have been decided was, that a patentee could not go 
beyond his actual invention and have a valid claim for an art or 

principle in the abstract. 
O'Reilly v. Morse,? decided by the Supreme Court in 1853, is to 
the same effect. After describing and claiming the several parts of 
his apparatus, Morse made claim, broadly, to “ the use of the motive 
power of the electric or galvanic current . . . however developed, 
for marking or printing intelligible characters, signs, or letters, at . 
any distances, being a new application of that power,” of which he 
asserted that he was the first inventor or discoverer. Morse had 
unquestionably discovered a new process, which might be described 
_as the method of transmitting intelligence to a distance by causing 
the making and breaking of an electric circuit at one point to pro- 
duce certain conventional signs at a distant point. But instead of 
claiming such a process, he made his claim to an art or principle 
in the abstract — to the use of a power of nature to perform an ab- 
stract function or effect an abstract result, regardless of the particu- 
lar process or apparatus employed; and the court held, correctly, 
that his claim was “too broad, and not warranted by law,” citing 


1 x Story (U.S. C. C.) 273, 285. 

2 15 How. (U.S.) 62, 112, 117, 119. For a somewhat similar case, where the paten- 
tee had failed to claim the process he had invented, see Le Roy v. Tatham, 14 How. 
(U.S.) 156; ands.c., 22 How. (U.S.) 132. 
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Wyeth v. Stone as a case directly in point. Mr. Chief Justice 
Taney, writing the opinion, points out that, whether the tele- 
graph be regarded as an art or machine, “the manner and 
process of making or using it must be set forth in exact terms,” 
the act of Congress making no difference in this respect be- 
tween an art and a machine, and thus, as had always been held, 
the patent embraced nothing more than the actual improvement 
described and claimed as new, any one being at liberty to use all 
methods of accomplishing the same object which differed substan- 
tially from the one described. 

Corning v. Burden,! also decided in 1853, is, however, the case 
principally relied upon, and is the only one of its own decisions 
cited by the Supreme Court, in the Locomotive Works Case, in 
support of its position? The case turned upon the proper con- 
struction of the claim of the patent in suit. The declaration 
averred that the patentee was “the first inventor of a new and 
useful machine for rolling puddle balls,” for which a patent was 
granted in 1840, and that the defendants had “ made, used, &c., this 
said new and useful machine.” The patent itself was entitled, and 
its specification described, “a new and useful machine for rolling 
puddle balls and other masses of iron in the manufacture of 
iron”; but the claim, in rather ambiguous language, was for “ the 
preparing of the puddle balls . . . by causing them to pass be- 
tween a revolving cylinder and a curved segmental trough adapted 
thereto, constructed and operating substantially in the manner of 
that herein described and represented.” The court below con- 
strued the patent as for a new process and so instructed the jury, 
who returned a verdict for the plaintiff. On exception to this 
charge the Supreme Court reversed the judgment and awarded a 
new trial. Mr. Justice Grier, who wrote the opinion, after recit- 
ing the facts, introduces an inquiry as to whether the patent was 
for a process or a machine by the following general statement: 


1 15 How. (U.S.) 252, 267. 

2 Wicke v. Ostrum, 103 U. S. 461, 469, is also cited, to the same effect, in the West- 
inghouse Case; but in that case it was held, simply, that while the patentee could not 
patent “the idea of driving more than one nail at the same time in the manufacture of 
boxes by the use of machinery,” he could claim, as his patent merely did, his contriv- 
ance to make that idea practically useful. 

8 For other cases in which ambiguous claims have been construed as claims for 
machines, not processes, see Burr v. Duryee, 1 Wall. (U.S.) 531; Railroad Co, v. 
Du Bois, 12 Wall. (U. S.) 47; Fuller v. Yewtzer, 94 U.S. 288, 299; Grier v. Wilt, 
120 U. S. 412; Dryfoos v. Wiese, 124 U. S. 32; Crescent Brewing Co. v. Gottfried, 
128 U. S. 158; Grant v. Walter, 148 U. S. 547. 
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“ A process, co nomine, is not made the subject of a patent in our act of 
Congress. It is included under the general term ‘useful art.’ An art may 
require one or more processes or machines in order to produce a certain 
result or manufacture. The term machine includes every mechanical de- 
vice or combination of mechanical powers and devices to perform some 
function and produce a certain effect or result. But where the result or 
effect is produced by chemical action, by the operation or application of 
some element or power of nature, or of one substance to another, such 
modes, methods, or operations, are called processes. . . . One may dis- 
cover a new and useful improvement in the process of tanning, dyeing, &c., 
irrespective of any particular form of machinery or mechanical device. And 
another may invent a labor-saving machine by which this operation or process 
may be performed, and each may be entitled to his patent. . . . It is forthe 
discovery or invention of some practicable method or means of producing a 
beneficial result or effect, that a patent is granted, and not for the result or 
effect itself. It is when the term process is used to represent the means or 
method of producing aresult that it is patentable, and it will include all methods 
or means which are not effected by mechanism or mechanical combinations. 
But the term process is often used in a more vague sense, in which it can- 
not be the subject of a patent. Thus we say that a board is undergoing the 
process of being planed, grain of being ground, iron of being hammered, or 
rolled. Here the term is used subjectively or passively as applied to the 
material operated on, and not to the method or mode of producing that 
operation, which is by mechanical means, or the use of a machine, as dis- 
tinguished from a process. In this use of the term it represents the function 
of a machine, or the effect produced by it on the material subjected to 
the action of the machine. But it is well settled that a man cannot have a 
patent for the function or abstract effect of a machine, but only for the 
machine which produces it.” 


Coming then to the case in hand, the learned judge holds that it 

was by not distinguishing between the primary and secondary sense 
of the term process, that the court below appeared to have fallen 
into anerror. Burden, he says, did not pretend to have discovered 
any new process, but only a new machine; and as the patent re- 
quested was for a machine, to construe its claim as for the function 
or effect of that machine would certainly endanger, if not destroy, 
its validity. 

The case, therefore, decided only that the patent must be re- 
garded as a patent for a machine, and that the court below erred 
in construing it otherwise. It did not call for a decision of, and 
the attention of the court does not appear to have been directed 
specifically to, the question of the patentability of a new process 


i 
{ 


40 HARVARD LAW REVIEW. 


which was purely mechanical and could, perhaps, be performed 
only by the operation of a machine. And, notwithstanding the 
fact that some of the expressions used by way of illustration may 
be given a broader signification, it is believed that the court 
intended to condemn, as unpatentable, only abstractions — “ the 
function or abstract effect of a machine,” and consequently a 
process in the “secondary,” “vague,” or “subjective” sense in 
which that term is sometimes used to represent such abstract func- 
tion or effect — as distinguished from a process in the primary and 
only correct sense in which that term was, and has since been, 
defined as synonymous with an “art”;1 and the decision seems 
to have been so understood by the court itself down to the time of 
the Locomotive Works Case.” 

Coming now to Risdon Locomotive Works v. Medart,’ we find 
that the case is based upon a patent — among others — which is, 
admittedly, “for a process in manufacture, and not for the mecha- 


1 In Burr v. Duryee, 1 Wall. (U. S.) 531, 570, decided ten years later, Mr. Justice 
Grier observes that the patent act does not authorize the grant of a patent “for a 
‘principle’ or a ‘mode of operation,’ or an idea, or any other abstraction.” See, 
also, Case v. Brown, 2 Wall. (U.S.) 320. 

2 The remaining cases cited in the Locomotive Works Case to illustrate processes 
which are unpatentable are all comparatively recent decisions of the Circuit Courts, 
and are referred to as follows: “‘ Although the cases are not numerous, this distinc- 
tion between a process and a function has never been departed from by this court, 
and has been accepted and applied in a large number of cases in the Circuit Courts. 
The following processes have been held not to be patentable: An improvement in 
sewing machines, by which the soles and uppers of boots and shoes could be sewed 
together without any welt by a certain kind of stitches, McKay v. Jackman, 12 Fed. 
Rep. 615. A process for washing shavings in breweries, Brainard v. Cramme, 12 Fed. 
Rep. 621. For an improved method of treating seed by steam, Gage v. Kellogg, 23 
Fed. Rep. 891. A process for crimping heel stiffenings of boots and shoes, Hatch v. 
Moffitt, 15 Fed. Rep. 252. See also Sickles v. Falls Company, 4 Blatchf. (U. S.) 508; 
Excelsior Needle Co. v. Union Needle Co., 32 Fed. Rep. 221.” It will be found, how- 
ever, that every one of these cases was actually decided upon some ground other than 
the unpatentability of the process. Thus, in McKay v. Jackman, it was held that the 
patentee had invented no new process for forming stitches, but simply had applied an 
old stitch to a new part of a shoe, and that an earlier patent for the machine covered 
his whole invention, —in other words, that the process claimed had not been invented 
by the patentee. Brainard v. Cramme and Hatch wv. Moffitt were decided upon the 
ground that broad process claims, introduced by reissue into patents for machines 
years after the original patents had been issued, were void within the decisions rela- 
tive to reissued patents. And in Gage v. Herring, which was also based upon a reis- 
sued patent, it was held that this reissue was invalid as being an unlawful expansion of 
the original patent, or, in any event, had not been infringed. The other two cases to . 
which reference is made are even more remote in their bearing upon the subject in 
question. 

8 158 U.S. 68. 
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nism employed, nor for the finished product of such manufacture.” 
In going back to a decision handed down more than forty years 
before and from expressions of opinion found therein deducing a 
rule that certain classes of processes are not patentable and apply- 
ing that rule as it has done, it is thought with all deference that 
the court itself has fallen into the same error—a failure to dis- 
tinguish between the primary and secondary meaning of the term 
process — which, in Corning v. Burden, it found to have been made 
by the lower court. Thus, in the opinion, the general proposition, 
“ That certain processes of manufacture are patentable is as clear 
as that certain others are not,” is first announced; and this is ex- 
plained by the further statement that, generally speaking, “ pro- 
cesses of manufacture which involve chemical or other similar 
elemental action are patentable, though mechanism may be neces- 
sary in the application or carrying out of such processes, while 
those which consist solely in the operation of a machine are not,” 
the operation then being “ purely mechanical.” Next, after re- 
viewing two English cases and its own decisions in O’Reilly v. 
Morse, Mowry v. Whitney, Cochrane v. Deener, Tilghman v. Proc- 
tor, New Process Fermentation Co. v. Maus, and the Telephone 
Cases, and observing that, in all these cases, the process sustained 
was either a chemical one, or consisted in the use of one of the 
agencies of nature for a practical purpose, it prefaces its reference 
to Wyeth v. Stone and Corning v. Burden by the statement that 
“Tt is equally clear, however, that a valid patent cannot be ob- 
tained for a process which involves nothing more than the opera- 
tion of a piece of mechanism, or, in other words, for the function of 
amachine.” And, finally, it states that “this distinction between a 
process and a function has never been departed from by this court.” 

The argument, reduced to the form of a syllogism, appears to 
be this: A function, as always distinguished from a process, is not 
patentable. Some processes, however, are simply the functions of 
machines, Therefore, while certain processes are clearly patenta- 
ble, certain others are not. 

Admittedly, the function of a machine is not patentable. It is 
neither an art, nor a machine, nor either of the other subjects of a 
patent named in the statute. Like a principle, an idea, or an’ 
effect or result, it is a mere abstraction, possessing none of the 
attributes of an invention.! What is conceived to be a fallacy 


1 1 Robinson on Patents, §§ 133-150. 
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in the reasoning of the court lies in the minor premise. That a 
process is, or may be, simply the function of a machine, is true only 
in the secondary sense of that term, — in other words, the process, 
so called, is no process at all. As already pointed out, a true 
process is distinct from the function of the machine, even where 
it can be carried out only by the operation of that machine; and 
no case has been cited in which such a process, when found to be 
new, was held to be unpatentable. In its intermediate proposition, 
therefore, the court seems to have used the term process, in its 
primary sense, as synonymous with the term in its secondary 
sense; which is shown by the fact that its conclusion, that cer- 
tain processes— those, in general, which involve nothing more 
than the operation of.a piece of machinery — are unpatentable, 
is made to apply to a process which, as stated, is admitted to be 
“a process in manufacture.” 

The patent in suit, after stating that the machinery which had 
been described for carrying out the invention was not claimed 
therein, since it was the inventor’s intention to secure that by appli- 
cations thereafter to be filed, concludes with four claims, of which 
the third, illustrative of all, is as follows: ‘ The herein-described 
improvement in the art of manufacturing belt-pulleys, which con- 
sists in centering the pulley center or spider, boring the hub 
thereof, grinding the center or spider concentric with the axis of 
the pulley, securing the rim thereto, grinding the face of the rim 
concentric with the axis of the pulley, and then grinding or squar- 
ing the edges of the rim, substantially as described.” 

Here the invention is clearly stated in terms of an art, and not 
in terms of a function; and in this respect the patent differs 
essentially from that of Burden. The process, like Cochrane’s 
process of manufacturing flour, “ requires that certain things should 
be done with certain substances, and in a certain order; but the 
tools to be used may be of secondary consequence.” Instead of 
being identified with the operation or function of the particular 
machine described, it can evidently be practiced by any one who 
has an ordinary foot-lathe and a tool for grinding. It is true that 
it is purely mechanical ; but in this respect also the process does 
not differ from that of Cochrane —except, perhaps, that what 
might be called an elemental action, but was really nothing more 
than the mechanical action of air set in motion by purely me- 
chanical means, was involved in the “ blowing” step of the latter 
process. 
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It does not follow, however, that the patent should have been 
sustained. On the contrary, the decision that the patent was in- 
valid is undoubtedly correct, because it appears that the process, 
apart from the machinery devised to carry it out, was not new ; 
and herein lies, it is thought, the real, and only real, distinction 
between this patent and that sustained as valid in Cochrane v. 
Deener. Every step specified in the claims was old and common- 
place, and the court finds, as a matter of fact, that the patentee 
had invented nothing more than a new machine for carrying out 
an old process. 

Had the court rested its decision upon this single fact, it would 
have stood upon firm ground. Instead, by applying to a process 
an old dictum respecting an abstraction and, as the result, by deny- 
ing patentability to a vaguely defined class of true processes, it has 
taken what is conceived to be a long step backwards from the 
position reached and so clearly defined in Cochrane v. Deener and 
Tilghman v. Proctor. 

What is said upon this subject, in the later Westinghouse Case, 
is admittedly obiter dictum. The decision there turned on the 
construction of a claim for a combination of mechanical elements 
in an air-brake, one of which was defined in terms of the function 
which it was designed to perform. Applying the rule that a func- 
tion is not patentable, the court correctly held that this claim, to 
be valid, must be limited to the means shown and described for 
performing the function, or to its mechanical equivalent, and de- 
cided, by a bare majority, that it was not entitled to a range of 
equivalents broad enough to cover the defendant’s brake and, 
therefore, was not infringed. It specifically declined to express an 
opinion upon the question whether the function of admitting air 
directly from the train-pipe to the brake-cylinder couJa have been 
patented as an independent process, since no such claim had 
been made. By citing, however, the case in waich the hammock 
weaving process was sustained, rather than the later case? in which 
another circuit judge felt constrained by what he regarded as the 
rule laid down in the Locomotive Works Case to hold the same 
process unpatentable, it may, perhaps, fairly be inferred that the 
court was inclined to consider favorably the patentability of those 
processes which, although purely mechanical and ordinarily and 
most successfully performed by machinery, may also be performed 


1 Travers v. Hammock & Fly Net Co., 78 Fed. Rep. 638. 
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by simple manipulation, — a question which it states was not con- 
cluded by the decision in the Locomotive Works Case. 

It is important to note that, in a dissenting opinion filed in the 
Westinghouse Case, Mr. Justice Shiras, with the concurrence of 
Mr. Justice Brewer, states! that no reason is given in the authori- 
ties, and he can think of none in the nature of things, why a new 
process or method may not be patentable, even though a mechani- 
cal device or combination may be necessary to render it practi- 
cable, the term process seemingly being “used by the courts as 
descriptive of an invention which, from its novelty and priority in 
the art to which it belongs, is not to be construed as inhering only 
in the particular means described, in the letters patent, as sufficient 
to exemplify the invention and bring it into practical use.” Here 
we have a statement of what is thought to be the true principle 
upon which the patentability of a process depends; and it shows, 
further, that at least two of the judges who participated in the de- 
cision in the Locomotive Works Case concurred in that decision, 
not for the reasons stated in the opinion therein, but because 
the invention was there found to inhere only in the machine 
described, the process itself being old. 

Three other cases involving process claims have been decided 
by the Supreme Court since the Westinghouse Case. The process 
was held void, for want of novelty,:in one,? and was sustained in 
another ; ® but both of these processes involved the element of heat 
and probably some chemical action as well, and the subject of 
their patentability as processes was not discussed. The remaining 
case, however, requires consideration. 

In Busch v. Jones,‘ the patent contained four claims covering the 
mechanical elements of a press used for removing from printed 
sheets the indentations formed by the type in printing, and a fifth 
claim for the process of treating the printed sheets, by “ subjecting 
a collection of such sheets to pressure without the use of fuller- 
boards, and while under such pressure tying them into a compact 
bundle with end boards, then removing them immediately from 
the press, and allowing them to remain tied sufficiently long to fix 
and complete dry pressing.” This dry pressing, as it is called, had 
previously been done by placing a pile of printed sheets in a press 


1 170 U. S. 537, 574- 

2 United States Repair & Guarantee Co. v. Assyrian Asphalt Co., 183 U. S. sor. 
8 Carnegie Steel Co. v. Cambria Iron Co., 185 U. S. 403. 

184 U.S. 598. 
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and leaving them there, under pressure, until they had become suff- 
ciently dry to remain smooth and flat. The patented method, by 
allowing the removal from the press of the bundle of sheets as soon 
as tied, effected a great economy in the number of presses required 
to do a given amount of work in a given time. 

Comparing the patented press with a device for pressing and 
tying paper into bundles described in a prior patent, the court 
concludes that though in each the pressure first applied by the 
machine was retained by cords and continued in the bundle, yet 
its purpose in the Jones patent was to remove type indentations 
from the sheets, and in the prior patent to retain the sheets in the 
bundle, and therefore invention might be ascribed to the Jones 
patent if confined to the press proper. But the process claim, it is 
said, must be viewed from a different standpoint. And, premis- 
ing the inquiry with a statement that it is entirely independent of 
questions as to what constitutes a patentable process discussed in 
the Locomotive Works and Westinghouse Cases, the conclusion 
is reached that the force at work in the process — both the pres- 
sure begun in the press and its continuance in the bundle by 
means of strings and cords — is entirely due to the press, and that, 
therefore, the process described is nothing but “the operation and 
effect of the machine.” Accordingly, the four claims for the press 
were sustained, and the process claim was held invalid. 

Here, again, the process claimed was not new. The steps are 
precisely the same as those which were performed in the use of 
the old Dingham paper press— they are merely practiced upon 
printed sheets of paper, instead of plain sheets, though for a differ- 
ent purpose. The question of its patentability, therefore, would 
seem to depend solely upon whether the new use to which the 
process had been applied was so analogous to the old as to amount 
merely to a double use, or was so remote that the perception that 
the old process could be used for this new purpose involved an 
act of invention.! This, of course, is a question of fact, upon which 
opinions may well differ. On the other hand, it seems impossible 
to question the patentable character of the process. Pressure is 
always an effect, and: may also be a cause; and here it is both. 
As a cause, or force, it is used to effect the removal of the type 
indentations, which is the ultimate end in view. It is the effect of 
whatever force is employed to produce it. When this pressure is 


1 Potts v. Creager, 155 U. S. 597, 608; Hobbs v. Beach, 180 U. S. 383, 392. 
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applied to the bundle of printed sheets by means of a particular 
press, it may then be said to be effected by “the operation,” and 
be “the natural and direct effect,” of that machine; but it may be 
applied by other means, — for instance, by a weight, or a simple 
lever. While the patent describes a press designed especially for 
this work, the process claimed is not limited in this respect, but 
consists in the doing of certain things to certain substances and in 
a certain order, without reference to the mechanical means to be 
employed therefor. The process, moreover, apparently involves 
elemental, as well as mechanical, action, since it is heat — presum- 
ably that of the atmosphere — which dries and so fixes the sheets. 

What is the ground upon which the court rests its decision that 
this fifth claim is void? Were it not for the express disclaimer, it 
certainly would seem to be upon the ground stated in the Locomo- 
tive Works Case. Why, else, all the discussion about the operation 
and effect of the press? On the whole, however, it is probably 
the lack of patentable novelty in the process. The statement of 
the court that the different purpose in view neither added any- 
thing to the operation of the Jones press nor detracted anything 
from the operation of the Dingham press is, in effect, a finding 
that the processes performed in the operation of the two presses 
are identical; and the further finding that, notwithstanding this 
fact, invention may be ascribed to.the Jones patent, “ if it be con- 
fined to the press proper,” may be taken as a denial of invention 
in the process. Juclusio unius est exclusio alterius. Except as it 
may possibly indicate a want of confidence in the reasoning in the 
Locomotive Works Case, the opinion in this case does not remove 
any of the confusion created by that decision.! 


1 Since the case of Risdon Locomotive Works v. Medart, a number of process 
patents have been adjudicated in the Circuit Courts. Travers v. Hammock & Fly Net 
Co., 78 Fed. Rep. 638; Gindorff v. Deering, 81 Fed. Rep. 952; Pratt v. Thompson & 
Taylor Spice Co., 83 Fed. Rep. 516; Amer. Strawboard Co. v. Elkhart Egg-Case Co., 
84 Fed. Rep. 960; Stokes Bros. Mfg. Co. v. Heller, 96 Fed. Rep. 104; Dodge Mfg. 
Co. v. Ohio Valley Pulley Works, ror Fed. Rep. 584; Fabric Coloring Co. v. Alexan- 
der Smith & Son’s Carpet Co., 109 Fed. Rep. 328; Ballou v. Potter, 110 Fed. Rep. 
969; Cleveland Foundry Co. v. Detroit Vapor Stove Co., 131 Fed. Rep. 740; Man- 
hattan General Const. Co. v. Helios-Upton Co., 135 Fed. Rep. 785; Blakesley Novelty 
Co.v. Connecticut Web Co., 78 Fed. Rep. 480; Simonds Rolling-Mach. Co. v. Hathorn 
Mfg. Co., 90 Fed. Rep. 201 (affirmed, 93 Fed. Rep. 958); Melvin v. Thos. Potter, 
Sons & Co., 91 Fed. Rep. 151; Westinghouse Elec. & Mfg. Co. v. Catskill Illum. & 
Power Co.,94 Fed. Rep. 868; Chisholm v. Johnson, 106 Fed. Rep. 191 (see, also, 
115 Fed. Rep. 625); Diamond Stone Sawing Mach. Co. v. Dean, 111 Fed. Rep. 380; 
Schlicht Heat, Light & Power Co. v. Aeolipyle Co., 117 Fed. Rep. 299; Peters v. 


| 
| 
q 
| 
| | 
| 
| 
| 
| 
— 
4 


PATENTABLE PROCESSES. 47 


The situation, then, as it stands to-day, is as follows: 

The Revised Statutes provide! that the inventor or discoverer of 
any new and useful art, or any new and useful improvements thereof, 
may obtain a patent therefor upon due proceedings had in com- 
pliance with the regulations prescribed. 

A process— understanding the term, in its proper sense, as an 
act, or a series of acts, by means of which some physical change 
is produced in a material object — is an art, within the meaning of 
the statute, and as such is just as patentable as is a machine; pro- 
vided (a qualification nowhere found in the statutes) it involves a 
chemical or other similar elemental action, such, for instance, as 
the action of electricity, heat, or, apparently, air mechanically set 
in motion. Of this there can be no question. 

When a process which does not invoke any power of nature to 
aid in effecting the desired result may be performed by simple 
manipulation, although ordinarily and most successfully performed 
by machinery, it certainly ought to be patentable. There is no 
reason in the nature of things why it should not be; and to hold that 
it is not would surely seem to nullify, in part, the will of Congress 
as expressed in its duly authorized acts. Indeed, the patentability 
of such processes might be regarded as established by three cases,” 


Union Biscuit Co., 120 Fed. Rep. 679 (see, also, 125 Fed. Rep. 601); Kirchberger v. 
Amer. Acetylene Burner Co., 124 Fed. Rep. 764 (affirmed, 128 Fed. Rep. 599); Chis- 
holm v. Flemming, 133 Fed. Rep. 924. There are also a number of decisions in the 
Circuit Courts of Appeals. Wells Glass Co. v. Henderson, 67 Fed. Rep. 930; Amer. 
Fibre-Chamois Co. v. Buckskin-Fibre Co., 72 Fed. Rep. 508; Phil. Creamery Supply 
Co. v. Davis & Rankin Bdg. & Mfg. Co., 84 Fed. Rep. 881; Chicago Sugar-Refining 
Co. v. Charles Pope Glucose Co., 84 Fed. Rep. 977; Streator Cathedral Glass Co. v. 
Wire-Glass Co., 97 Fed. Rep. 950; Chinnock v. Paterson, P. & S. Tel. Co., 112 Fed. 
Rep. 531; Dayton Fan & Motor Co. v. Westinghouse Elec. & Mfg. Co., 118 Fed. Rep. 
562; Westinghouse Elec. & Mfg. Co. v. Stanley Instrument Co., 133 Fed. Rep. 167; 
Kahn z. Starrells, 135 Fed. Rep. 532. The subject has also been carefully considered 
' by the Court of Appeals for the District of Columbia in two cases appealed from the 
Patent Office. Jn re Weston, 17 App. D.C. 431; J re Cunningham, 21 App. D. C. 
28. And by the Commissioner of Patents. 2x parte Creveling, 111 O. G. 2489. 

It may be stated that since the decision in the Westinghouse Case was handed 
down, the lower courts very generally have sustained patents for that class of pro- 
cesses the patentability of which was there left as an open question, while they quite 
uniformly have held unpatentable, as the mere function of a machine, those processes 
which apparently were identified with the operation of a machine, either because the 
steps of the process were, by express limitation, to be performed by means of a 
particular mechanical element or combination, or because the process could be per- 
formed in no other known way than by a machine. 

1 § 4886. 

.2 In Eames v. Andrews, 122 U. S. 40, the claim sustained was for “the process of 
constructing wells by driving or forcing an instrument into the ground until it is pro- 
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in which claims for processes apparently belonging to this class 
were sustained, were it not for the doubt raised by Risdon Loco- 
motive Works v. Medart and the later statement, in Westinghouse 
v. Boyden Air Brake Co., that the question is still to be regarded 
as open. It may confidently be expected, however, that, when a 
case presents itself, the Supreme Court will hold, as it certainly 
seemed to intimate in the Westinghouse Case and as the lower 
courts have since held quite generally, that a process of this class 
is the proper subject for a patent. 

The further proposition, that where a process is simply the 
function or operative effect of a machine the authorities are con- 
clusive against its patentability, is correct only when properly 
understood. If the term process is taken in the secondary or sub- 
jective sense defined in Corning v. Burden, as representing merely, 
or as synonymous with, the function of, or the effect produced by, 
a machine, then indeed the proposition is conclusively established, 
both by the authorities and as a matter of principle. In this case, 
however, the process is not a process at all, but simply an abstrac- 
tion, and for that reason unpatentable. If it means that a process, 
or art, is not patentable where it is new only in the sense that it is 
performed, better perhaps than before, by the operation and as the 
function of a newly invented machine, then it coincides with the 
facts of, and is established by, Risdon Locomotive Works v. 
Medart. In that case the process was not patentable because it 
was old and the whole invention inhered in, and was limited to, 
the particular means devised for carrying it out, as was apparently 
the ratio decidendi in Busch v. Jones. But this is as far as the 
court has yet gone. If the proposition means anything more — if, 
for instance, it means that a true process is not patentable, although 
altogether new, where it is seemingly identified with the function 


jected into the water without removing the earth upward, as it is in boring, substan- 
tially as herein described.” 

In Topliff v. Topliff, 145 U. S. 156, the patent contained two claims, both of which 
were sustained, the first being for ‘‘the herein-described method of equalizing the 
action of springs of vehicles and distributing the weight of the load,” namely, by “con- 
necting together by a rigid rod the two pivoted links upon the clips employed on the 
hind axle.” 

And in Hoyt v. Horne, 145 U. S. 302, the claim on which a decree for the complai- 
nant was directed was as follows: “ The improvement in beating rags to pulp in a rag 
engine having a beater-roll and bed-plate knives, consisting in circulating the fibrous 
material and liquid in vertical planes, drawing the same between the knives at the 
bottom of the vat, carrying it around and over the roll and delivering it into the upper 
section of the vat, substantially as described.” 
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or operative effect of a machine because it can be performed in no 
other known way than by that particular machine — it not only 
does not find support in any actual decision of the Supreme Court, 
but is unsound in principle. 

As stated in Risdon Locomotive Works v. . Medart, the proposi- 
tion is, at best, misleading. It was not-properly applicable to that 
case, which could, and should, have been decided upon other 
grounds; and two of the justices who participated in that decision 
have since made it clear that they do not agree with the reasoning 
on which the decision is made to rest. Perhaps there were others. 
It is earnestly to be hoped, not only that the court will not extend 
the doctrine beyond the facts of that case, but will, as it alone can 
do, remove all the confusion which has resulted therefrom by re- 
affirming the broad principles of law governing the patentability of 
processes, so clearly set forth by Mr. Justice Bradley, and by plac- 
ing the invalidity of patents for processes which are in fact old 
distinctly upon the correct statutory ground. 

The patentability of a process should, under our laws, be deter- 
mined solely by ascertaining whether such process, as distinguished 
from the means by which it is to be performed, is new and useful, 
and amounts to an invention or discovery. If it meets this test 
successfully, the process fulfills every requirement, and is the 
proper subject of a patent. 

William B. Whitney. 
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Tue Law ScHoo.. — No cng are to be recorded this year in the 
personnel of the faculty except in the extra courses. Mr. Charles J. 
Hughes, Jr., of Denver, Colorado, will give a course on the Law of Mining 
and Irrigation; Mr. Jeremiah Smith, Jr., son of Professor Smith, will con- 
duct the course on Massachusetts Practice ; and Professor Winter’s absence 
in Europe will leave Mr. Willard in charge of the courses on Forensic 
Discussion and Voice Training. Professor Strobel and Assistant Professor 
Westengard are still on leave of absence in Siam. The changes in the 
curriculum are few. Assistant Professor Warren is conducting the entire 
course of Property II, instead of dividing it with Professor Beale, as last 
year. Constitutional Law will again be given by Professor Wambaugh, but 
as a whole course this year. Both Quasi Contracts and Admiralty are 
announced, the former to be conducted by Dean Ames, the latter by some 
one not yet determined upon. Dean Ames has prepared a new edition 
of his Cases on Pleading, and Professor Williston of his Cases on Sales, 
both books being in use this year in their respective courses. 

The enrollment at the School on October 15th showed a decrease over 
that of last year. Statistics will be given in the December number. 


Constructive Evicrion.—The term eviction, originally confined to 
the dispossession of the tenant by process of Jaw, was soon extended to 
any expulsion of the tenant by the landlord from actual possession of the 
demised premises. Later the courts recognized that certain acts of the 
landlord, while not depriving the tenant of actual possession of the prem- 


a 


NOTES. 51 


ises, did prevent his possessing the beneficial use of them.’ To cover 
these cases the doctrine of constructive eviction was established, allowing 
the same remedies as actual eviction. The determination of what acts 
amount to constructive eviction must depend on what rights rest in the 
tenant as against the landlord, and what acts of the landlord so violate 
these rights that the remedies furnished for actual eviction — suspension 
of rent and liability of the landlord in damages —seem desirable. By a 
lease, the tenant acquires, in general, a right as against the landlord to 
the possession of the premises in their present condition. Hence, when 


the landlord does any act on the premises leased,” or even as owner of | 


those premises,* which substantially injures them for the tenant’s uses, 
the remedies for actual eviction appear necessary, and constructive evic- 
tion is held to have taken place. The same reasoning applies where, 
easements leased as part of the premises are disturbed by the landlord ;* 
also where water, artificial light, or power hitherto transmitted to the 
leased premises from without is cut off by the landlord, since the use of 
the water, light or power is a privilege which constitutes a part of the 
demised premises.® 

If, however, the landlord owns also adjacent premises and by virtue of 
his ownership of them does acts which substantially impair the tenant’s 
use of the leased land, the courts seem to have established a distinction.® 
Assuming that, in general, a lease gives to the tenant only rights connected 
with the land leased, and does not impose purely personal obligations on 
the landlord, they reach the conclusion that if a person who has leased to 
a tenant one plot of ground, does an act solely as owner of adjacent prem- 
ises, which injures the tenant’s use of his land but does not violate a general 
property right, no right of the tenant has been infringed. ‘Thus the courts 
have held that no constructive eviction takes place where the erection of a 
building on the landlord’s adjoining lot shuts off the tenant’s light and air.’ 
The Washington supreme court recently reached the same result in a case 
where the landlord of premises leased for a saloon, through his owner- 
ship of adjoining premises, prevented the tenant from obtaining the neces- 
sary license. Kellogg v. Lowe, 80 Pac. Rep. 458. When, however, the 
act of the landlord, as owner of the adjacent lands, works substantial 
injury and violates a general property right of the tenant, — that is, if the 
tenant would have a right of action against the adjacent owner, were he a 
third person, — some courts have held it a constructive eviction.* On the 
reasoning of the cases just discussed, this result could not be reached, since 
the landlord only can evict, and the landlord, as such, has done no 
injurious act. These decisions can perhaps be accounted for by the fact 
that the courts were more inclined to grant the remedies incident to 
eviction, where if allowed they would be merely alternative to those called 
forth by an unquestioned legal wrong. 


1 Dyett v. Pendleton, 8 Cow. (N. Y.) 727; Edgerton v. Page, 20 N. Y. 281. 

2 Cohen v. Dupont, 1 Sandf. (N. Y.) 260; Skally v. Shute, 132 Mass. 367. 

® Grabenhorst v. Nicodemus, 42 Md. 236. 

* The People ex rve/. Murphy v. Gedney, 1o Hun (N.Y.) 151. See Patterson v. 
Graham, 4o Ill. App. 399. Cf Williams v. Hayward, 1 E. & E. ro4o. 

5 Germania Fire Insurance Co. v. Myers, 4 Lanc. Law Rev. 151; Brown v. Holyoke 
Water Power Co., 152 Mass. 46 

6 See Doyle v. Lord, 64 N. v. 432, 439 

7 Palmer v. Wetmore, 2 Sandf. (N. Y.) 316; Solomon v. Fantozzi, 86 N. Y. 


Supp. 754- 
: Dyett v. Pendleton, 8 Cow. (N. Y.) 727; Jay v. Bennett, 4 Col. App. 252. 


\ 


q 
| 
\ 3 
4 
= 
4 
i 
5 
; 
| 
4 
‘ é 


52 HARVARD LAW REVIEW. 


JURISDICTION OVER FOREIGN CORPORATIONS THAT HAVE CEASED TO DO 
BUSINESS IN THE STATE. — By comity, a corporation, though logically in- 
capable of existing outside of the state which has chartered it, is recognized 
by the courts of a foreign state in which it does business when it comes to 
them seeking their aid. When, however, the situation is reversed, when 
the courts are seeking the corporation, it is somewhat difficult to see how 
it can be found for the purposes of jurisdiction, unless, by express or im- 
plied compliance with legislative enactment, the corporation has submitted 
itself to the jurisdiction of the court. The decisions, however, are in 
conflict. The courts of Massachusetts* and Connecticut,‘ following a 
dictum in an earlier New York case,° have denied their jurisdiction in 
the absence of express statutory enactment. In England® and New 
Hampshire’ the opposite rule has been established. It must, to be sure, 
be noted that neither the English nor the New Hampshire court dispenses 
entirely with statutory aid in sustaining its jurisdiction. In both cases 
statutes existed providing for service upon officers and agents of corporations. 
It might possibly be said that the courts have held only that the statutes 
applied as well to foreign as to domestic corporations. Whether, however, 
the rule in these cases is not in substantial conflict with the principle 
of the others is an inquiry of little moment to-day,’ in view of the almost 
universal modern legislation expressly providing for the service of process 
on foreign corporations as a condition to their doing business in the state. 

The same principles, however, are involved in a question which has of 
late rather frequently arisen under these modern statutes. May a foreign 
corporation which has done business in the state but has withdrawn, still 
be amenable to process served upon its agent in the state? It seems 
clear that the termination of) business dealings in the state need not so 
facto terminate the statutory agent’s authority to receive service. In the 
absence of express provisions, however, such authority should not easily be 
implied. The company has submitted to the jurisdiction of the courts in 
return for the privilege of doing business in the state ; when it voluntarily 
withdraws, the presumption would be that it has withdrawn for all purposes. 
A common class of statutes, however, provides for the designation of 
special agents — frequently state officers — other than the officers or busi- 
ness agents of the company, to receive service; and under these statutes 
some courts have held that jurisdiction over the company remains in 
respect to all liabilities incurred by the company while in the state.® This 
was the result reached in a recent case decided in the New Jersey court of 
chancery. Groel v. United Electric Co. of New Jersey, 60 Atl. Rep. 
822. Under substantially identical statutes the decisions are about equally 
divided. The view of the statute taken by the New Jersey court, however, 


1 Bank of Augusta v. Earle, 13 Pet. (U. S.) 519. 

2 See St. Clair v. Cox, 106 U. S. 350; United States v. American Bell Telephone 
Co., 29 Fed. Rep. 17, +. 

8 Peckham v. North Parish, 16 Pick. (Mass.) 274. 

4 Middlebrooks v. Springfield Fire Insurance Co., 14 Conn. 301. 

5 McQueen v. Middletown Manufacturing Co., 16 Johns. (N. Y.) 5. 

® Newby v. Von Oppen, L. R. 7 Q. B. 293. 

7 Libby v. Hodgdon, 9 N. H. aot 

8 See, however, Barrow S. S. Co. v. Kane, 170 U. S. 100 (1898). 

® Sustaining the jurisdiction, Collier v. Mutual Reserve Fund Life Ass., 119 Fed. 
Rep. 617; Davis v. Kansas and Texas Coal Co., 129 Fed. Rep. 149. Contra, Swann v. 
Mutual Reserve Fund Life Ass., 100 Fed. Rep. 922; Freedman v. Empire Life Insur- 
ore tor Fed. Rep. 535. See also Mutual Reserve Fund Life Ass. v. Phelps, 
190 U. S. 147. 
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appears reasonable, since, if jurisdiction were intended to continue only 
while the company remained in the state, provision for service on any per- 
sons other than the regular business agents of the company would scarcely 
be necessary. 


“ PoLICE POWER” UNDER THE WILSON AcT oF 1890. — The right of 
a state to prohibit or regulate in any way the sale of domestic intoxicating 
liquors has long been undisputed.’ But these prohibitions and regulations 
were rendered partially ineffective in 1890 by a decision of the Supreme 
Court that a state could not interfere with the sale of imported liquors still 
in their “ original packages.”? As these “ original packages” could, under 
the decisions at that date, be of any size, the liquors were imported in con- 
venient parcels ; and, under the protection of the court’s decision, were 
sold with impunity. To remedy this, the Wilson Act of 1890 was passed 
by Congress, providing that all liquors “transported into any state, or 
remaining therein, for use, consumption, sale, or storage therein, shall, upon - 
arrival in such state, be subject to the operation and effect of the laws of 
such state enacted in the exercise of its police powers, to the same extent 
and in the same manner as though such liquids or liquors had been pro- 
duced in such state.” In 1891 a prohibition law was pronounced consti- 
tutional under the Act,’ as being enacted in the exercise of the state’s police 
powers. ‘The court based its decision on the ground that the Act gave no 
new powers to the states, but that it simply removed a restriction on their 
police powers which the silence of Congress (implying that Congress wished 
interstate traffic in that commodity to be untrammeled by State laws) had 
imposed upon them. 

If a state has the right to prohibit the sale of liquor entirely, it is but 
logical that it can allow that business to be carried on subject to such regu- 
lations as the public welfare demands. On these grounds, a law of South 
Carolina which gave the state officials a monopoly of the liquor traffic, was 
held to be within the Wilson Act.* Similarly the courts have upheld city 
ordinances (enacted under state laws) which exact license fees from all liquor 
dealers and impose on them other “ regulations,” even though these ordi- 
nances result in large revenues. On the other hand a federal court in 
1899 held invalid a licensing ordinance, in which no provision was made for 
regulation or inspection in the interests of the public welfare. Such an 
ordinance, the Court said, was not a police measure and so not within 
the Wilson Act. The reasoning of this case seems somewhat arbitrary in 
implying that a licensing act without “ regulation” may not of itself be a 
police measure, since it may be a means of restricting or even prohibiting 
the sale of liquors. A broader view of the question has recently been taken 
by the United States Supreme Court. Pabst Brewing Co. v. Crenshaw, 25 
Sup. Ct. Rep. 552. In this case, a Missouri “inspection law ” providing 
for an examination as to the purity of all beer held for sale in the state was 
declared constitutional under the Wilson Act, although the fee exacted was 


1 Mugler v. Kansas, 123 U. S. 623. 

2 Leisy v. Hardin, 1: b. Ss 

3 Jn re Rahrer, 140 U. S. 545. 

# Vance v. Vandercook, 170 U. S. 438 (1897). 

5 Duluth Brewing and Malting Co. v. City of Superior, 123 Fed. Rep. 353 (1903). 
6 Pabst Brewing Co. v. City of Terre Haute, 98 Fed. Rep. 330. 
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much greater than was demanded by the somewhat inadequate inspection. 
This stand of the court, though it rested in part on the fact that a state court 
had already held the law valid as far as it applied to domestic beer, seems 
to show a tendency toward a broader interpretation of the term “ police 
powers,” allowing the states to exercise more discretion in the control of 
the liquor trade. 


CaRRIER’S LIABILITY FOR DELAY CAUSED BY STRIKES. — The reasons of 
policy which underlie the common law rule that a carrier is liable for loss 
of goods unless caused by act of God or the public enemy do not hold 
where the action is for delay in delivery. The fear of collusion between 
the carrier and robbers which led Lord Mansfield to enunciate the doctrine 
that a carrier is an insurer,’ had no application to delay, and a less strict 
rule of liability has therefore been applied. Where there is no express stip- 
ulation in the contract as to the time of delivery, a carrier is bound to 
-deliver within a reasonable time under the circumstances, and where delay 
arises, the carrier is excused if it has exercised due diligence in the matter.” 
It would seem that this rule should apply to delays caused by strikes among 
its workmen, as it does to delays arising from other causes. In strikes 
unaccompanied with violence, a distinction must be made. If the strike 
is caused by a dispute as to wages, the carrier must pay whatever is neces- 
sary to retain its old employees or to obtain new ones to fill their places. 
It is under a public duty to run its trains regularly, and due diligence there- 
fore requires it to forward its freight at the earliest possible moment without 
regard to cost. But where it is unable, as in the case of a “sympathetic 
strike,” to fill the places of its recusant employees at any advance in price, 
it should be excused for delay in the absence of negligence on its part. 

A doctrine, however, has gained currency by repetition, though supported 
by only two decisions * (one since weakened by a limiting decision), to the 
effect that a carrier is liable absolutely for a delay which is caused by a 
strike unaccompanied with violence. ‘These decisions proceed on the 
ground that the delay is caused by the misconduct of the carrier’s agents, 
for which the former is liable under the doctrine of respondeat superior. 
They assume that a strike is always wrongful, which would negative the 
proposition that a man may, in the absence of agreement, terminate his 
employment when he wishes. But whether the strike is wrongful or not, 
how long can the acts of former employees impose liability upon their 
former principal? A principal is liable for the acts of its agents done in 
the usual course of their employment. But an employee by the very act 
of striking terminates his agency, so that he is no longer able, except under 
circumstances working an estoppel, to subject his principal to liability.® 
Consequently, there seems to be no reason for imposing upon the carrier a 
stricter liability than that which holds him to due diligence in avoiding 
delay. 

When violence is present in a strike, however, the courts have worked 


1 Forward v. Pittard, 1 T. R. 27. 

2 Geismer v. Lake Shore, etc., R. R. Co., 102 N. Y. 563; Pittsburg, etc., R. R. Co. 
v. Hollowell, 65 Ind. 188. 

8 People v. New York, etc., R. R. Co., 28 Hun (N. Y.) 543. 

4 Read v. St. Louis, etc., 8. R. Co., 60 Mo. 199; Blackstock v. New York, etc., 
R. R. Co., 20 N. Y. 48; limited by Geismer v. Lake Shore, etc., R. R. Co., supra. 

§ Geismer v. Lake Shore, etc., R. R. Co., supra. 
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out a more logical result. As illustrated in a late case in thé Texas Court 
of Civil Appeals, they hold that where a carrier uses all reasonable means 
to fill the places of striking workmen, and is prevented from forwarding 
freight only by the violent acts of the strikers, it is not liable for the delay. 
Sterling v. St. Louis, etc., R. R. Co., 86S. W. Rep. 655. Since the courts 
reach this result without adequately distinguishing the cases involving strikes 
without violence, it seems to constitute a tacit disapproval of the doctrine 
of those cases. 


TROVER FOR CONVERTED Money. — The rule of law which allows the 
owner of stolen property to succeed in an action of trover against a bona fide 
purchaser for value’ must be qualified by exceptions in the cases of money 
and negotiable securities payable to bearer. It seems in these cases to be 
accepted law that a dona fide transferee is not liable, either in trover or in 
any other form of action, provided that he has in the technical sense given 
value for the securities or money.” That the reason for the exception is 
obscure is evidenced by a recent decision of the Supreme Court of Indiana, 
which held, opposing the authorities, that where the maker of a note took 
it up with stolen money at a bank to which the payee’s bank had forwarded 
it, the payee was liable in trover for the amount, though the money was 
received in ignorance of the theft, and the facts afforded evidence of value 
under the Indiana law. /orter v. Roseman, 74 N. E. Rep. 1105. 

The well-established exception made in the case of money and securities 
has been usually based on the ground of public policy, — that it would be 
a very serious hindrance to the conduct of business if negotiable securities, 
and above all, money, did not carry a clear title to a dona fide transferee.* 
A more satisfactory line of reasoning, perhaps, is suggested by the theory of 
a German scholar, Prof. Heinrich Brunner, who argues that paper on its 
face payable to bearer, such as bank-notes and government certificates, 
passes title to its holder, who, by virtue of his very possession, being the 
bearer, becomes the legal owner, no matter how he may have come by the 
paper.* Though the theory is not in terms extended to coined money, 
the same must be true in that case, since the stamp of the government on 
a coin is a guarantee to the bearer, as such, of its value. If this is true, the 
action of trover would not be a proper one even against the thief. When, 
however, the bearer is a wrong-doer, he has in equity no right to keep either 
paper or coined money, and should be held a constructive trustee for the 
realowner. In allowing trover against the guilty holder of such a title, but 
denying redress against one who has acquired title in good faith, and is 
hence bound by no constructive trust, the courts seem unwittingly to have 
allowed an equitable remedy, with its characteristic equitable limitations, 
under the forms of a common law action.® 


PrEsuMED DEDICATION OF A Jus SpatTianpi1.— The unorganized public 
as such is incapable of acquiring interests in realty by deed ; consequently, 


1 White v. Spettigue, 13 M. & W. 603. 
Haye v. National Bank of Newburgh, 159 N. Y. 456; Wheeler v. King, 
un (N. Y.) tot. 
" 3 Miller v. Race, 1 Burr. 452. 4 2 Endemann, Handbuch 163. 
5 Cf. cases cited in Ames, Cases on Trusts, 2d ed., 10, n. 2. 
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where the legal fiction of a lost grant persists, the public cannot, strictly 
speaking, take by a prescriptive right. This reasoning is recognized in 
England, since the Prescription Act of William IV. is held not to extend 
to easements in gross.?_ In that country, too, dedication to public pur- 
poses is yet in its infancy. Highways, bridges and squares are of course 
subjects of express dedication, and from adverse public user, generally for 
the period of the Statute of Limitations, English courts sometimes draw an 
inference of dedication or of condemnation by the proper authorities.* 
To find an actual dedication for purposes other than those mentioned, they 
demand strong evidence,* and the assertion is made, moreover, that from 
user merely for purposes of recreation and instruction, no right can be 
gained by the public. This statement of the law was affirmed by a recent 
English case which denied to the public any right in the grounds covered 
by the ancient monuments at Stonehenge. Attorney-General v. Antrobus, 
[1905] 2 Ch. 188. The road through private property to the stones was 
also said not to be a highway, but to be accessory to the monuments 
and dependent upon the same principles as the jus spatiandi in their 
neighborhood.® 

In this country courts are much more ready than in England to find 
actual dedication.’ It is also quite generally held that adverse user for the 
statutory period raises a conclusive presumption of dedication.’ To this 
process the term prescription is often loosely applied. Indeed, where the 
analogy to the Statute of Limitations is adopted as the basis of prescription, 
the presumption of a grant or of dedication becomes unnecessary, and the 
term is perhaps propefly applicable. In American as well as in English 
courts it has been stated) that nothing but highways and the like can be ac- 
quired by adverse public ‘user.’ It is argued in support of this contention, 
first, that landowners should be encouraged in allowing access to private 
grounds attractive in themselves or by reason of some monument thereon,” 
and second, that the user by the public is permissive and with no claim of 
right." These two considerations seem to apply indifferently to all pre- 
scription, and to furnish no ground for a distinction. The second of them 
constitutes always a question of fact, but in the case of private prescription 
where there is found a twenty years’ user without license, the court seldom 
appears to require explicit evidence as to the state of mind of the landowner 
or the trespasser. 

Whether an easement is for pleasure or for profit or whether a road is a 
highway or ends in public or in private property appears on theory to be 
unimportant when adverse user for the prescriptive period is found. The 


1 a Easements § 404; see Pittsburgh, etc., Ry. Co. v. Town of Crown Point, 
150 Ind. 536. 
: 2 Shuttowerth v. Le Fleming, 19 C. B. (N. s.) 687. 
Q goog of Works v. Maudslay, L. R. 5 Q. B. 397; Queen v. Inhabitants, 11 
. B. 877. 
* Tyne Improvement Commrs. v. Imrie, 81 L. T. R. 174. 
. Po Bourke v. Davis, 44 Ch. D. 110; Giant’s Causeway Case, summarized in 32 
® See Campbell v. Lang, 1 Macq. H. L. Cas. 451 ; Young v. Cuthbertson, zdid. 455 ; 
Elliott, Roads and Streets 1. 
7 See 16 Harv. L. REV. 332. 
8 See State v. Kansas City, etc., R. Co., 45 Ia. 139; Schwerdtle v. County of Placer, 
108 Cal. 589; Commonwealth v. Coupe, 128 Mass. 63. 
9 Post v. Pearsall, 22 Wend. (N. Y.) 425; 16 Harv. L. Rev. 128. 
19 69 J. P. 217. 11 Attorney-General v. Antrobus, supra. 
12 Nichols v. State, 89 Ind. 298. 
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broad doctrine of prescription and the reasons of public policy supporting it 
are as easily applicable to the acquisition of any incorporeal right of use, 
convenience, or value to the public, as to the acquisition of any purely 
private rights. Yet it must be granted that although the presumed dedica- 
tion (based often on estoppel) of cemeteries and springs is not infrequent, 
cases are exceedingly rare in either country where the public has gained a 
prescriptive right in the nature of a jus spatiandi. It seems likely that the 
common law courts will continue to show a disinclination to extend such 
acquisition beyond the established cases of highways, parks and squares. 


TOLLinc oF STATUTE OF LIMITATION BY ONE OF SEVERAL OBLIGORS. — 
The doctrine that acknowledgment or part payment extends a debt or revives 
one barred, is a judicial engrafting upon the original Statute of Limitations of 
James I. It is now generally recognized that such payment or acknowl- 
edgment operates not as a waiver of the defense of the statute, continuing 
the cause of action, but as a fresh promise. Either view presents difficulty 
as to consideration, but the case must be regarded as a lingering example of 
moral consideration supporting a promise.’ If, then, the theory is that of a 
new contract, there must exist circumstances from which an unequivocal 
promise can be inferred. Such a promise, therefore, can be made only by 
the party to be charged or his authorized agent. Yet there has existed a 
great conflict, now partly allayed by statutes, as to the effect of payment by 
one of several persons having a community of interest. Thus, Lord Mans- 
field, in a leading case* now overruled by statute, held that payment by one 
joint obligor, for purposes of the statute, is payment by all; while the United 
States Supreme Court has reached an opposite result, concurred in by a 
majority of the states. There is a similar diversity of views as to the 
effect of part payment by a partner after dissolution of the partnership. 
Here, too, regarding the dissolved partners merely as joint obligors, the 
majority of the states deny one authority to revive or extend a debt against 
others. Some, however, follow the early English authority ; still others sanc- 
tion only an extension, not a revival, while a few make notice to the credi- 
tors a determining factor. The prevailing rule, which has recently been 
adopted in several states by statute, seems sound. Whether one person 
has power to bind another by his promise, express or implied, is a ques- 
tion of fact in each instance, but from the mere relationship of joint 
obligors no such agency can be inferred. 

_ It would seem that when the question arises through payments by one 
of several testamentary beneficiaries the same rule must guide, and part 
payment by one should affect only his own interest or that of those for 
whom he is authorized to act. Yet the English Chancery Division has 
recently held, in a case arising under a statute making a decedent’s real estate 
assets in equity for simple contract debts, that part payment by a tenant for 
life of part of the estate bound persons who were both remaindermen and 


18 Boyce v. Kalbaugh, 47 Md. 334; Larkin v. Ryan, 25 Ky. Law Rep. 613. 


1 See 16 Harv. L. REV. 5 

itcomb v. Whiting, 2 Doug. 652. 

‘ Bell » Morrison, 1 Pet. (U. S.) 351. 
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devisees of other lands. Jn re Chant, [1905] 2 Ch. 225. By previous 
adjudication it has been decided in England that the life tenant, since it is 
his duty to keep down the interest on the estate, by virtue of his tenancy, 
has implied authority to bind those in remainder.® No such identity of 
interest, with the resulting implication of authority, seems to be recognized 
in this country. But in going beyond this step and holding that payment 
by the life tenant keeps alive the testator’s debt against the estate of specific 
devisees of other land the court followed what are in fact dicfa in an earlier 
case which have been much criticised in later English decisions.’ Not even 
in England can one devisee, as such, deprive another of his statutory privi- 
lege.* In this country payment by a widow of mortgaged premises has 
been held not to remove the bar as against the heir. Again, payment by 
the heir or grantee of the mortgagor as to part of mortgaged premises does 
not arrest the operation of the statute in favor of the grantee of another 
part." Though American cases of this nature have been rare, they show a 
desirable uniformity with the cases of joint obligation, and a tendency to 
restrict the anomalous doctrine of part payment to its proper, narrow 
limits. 


RECENT CASES. 


ACCORD AND SATISFACTION — VALIDITY — EFFECT OF STATUTE OF 
Fraupbs. — In consideration that the defendant marry him, the plaintiff orall 
promised to consider a debt which the former owed him as paid and satisfied. 
After marriage the plaintiff brought action on the obligation and, to the defend- 
ant’s plea of accord and satisfaction, objected that as the agreement was oral, it 
was invalid under the Statute of Frauds making contracts in consideration of 
marriage unenforceable. edd, that the plea is good. Weldv. Weld, 81 Pac. 
Rep. 183 (Kan.). 

There are two possible views of the nature of an accord and satisfaction. 
The first is illustrated by the present case, which regards it as an executed 
ee whereby the original obligation is utterly extinguished. Lavery v. 
Turley, 6 H. & N. 239. The other theory holds that it is a contract executory 
as to the obligee’s promise. He has agreed never to sue on his original obliga- 
tion which is considered as still existing ; and this promise is enforced by courts 
of law as a defense to the original liability. This view is suggested by the rule 
that upon the rescission of the accord and satisfaction the original obligation 
may be sued upon. Heavenrich v. Steele, 57 Minn. 221. However, as this rule 
is supported upon the ground that the extinguished obligation is revived by the 
rescission, it furnishes but slight basis for the second theory. Furthermore, as 
the plea of accord and satisfaction was recognized before a contract never to 
sue or indeed before any simple contract was known to the law, the theory that 
in allowing this defense the court is merely enforcing the plaintiff's promise 
not to sue, is clearly untenable. Y. B. 21 & 22 Edw. I. 586 (Rolls series). 


5 Roddam v. Morley, 1 De G. & J. 1; Jz re Hollingshead, 37 Ch. D. 651. 

® Aitna Life Insurance Co. v. McNeely, 166 Ill. 540. 
‘ 1 sen 68 v. Morley, supra. For a consideration of the English authorities, see 49 

ol. J. 563, 682. 

8 See Dhaest v. Teasdale, 1 De G. J. & S. 52; Cooper v. Cresswell, L. R. 2 Ch. 
112, 

® Nickell v. Leary, 91 N. Y. Supp. 287; Aitna Life Insurance Co. v. McNeely, 
supra. 
10 Murdock v. Waterman, 145 N. Y. 55; Mack v. Anderson, 165 N. Y. 529. 
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ADVERSE POSSESSION — LIFE TENANT UNDER VOID DEVISE HOLDING 
AGAINST REMAINDERMAN. — A married woman, who was legally without testa- 
mentary capacity, devised certain land to her husband for life with remainder 
to the plaintiff. The husband entered at his wife’s death and held possession 
for twenty-one years, devising the property upon his death to the defendant. 
Held, that the defendant has title. /n re Anderson, [1905] 2 Ch. 70. 

Where a testator without title devises land to A for life with remainder to B, 
and A occupies for twenty _ it has been held that the true owner is barred, 
but that A is estopped to deny B’s right to the remainder. Board v. Board, 
L. R. 9 Q. B. 48; Dalton v. Fitzgerald, [1897| 2 Ch. 86. The present decision, . 
which distinguishes between a valid will by a testator without title, and a void 
will by one having title, disregards the intention to claim only alife estate. See 
Paine v. Jones, L. R. 18 Eq. 320, 326; but cf. Kernaghan v. M‘Nally, 12 Ir. 
Ch. 89. As it is the intention which determines whelletr the possession is ad- 
verse, so it would seem that the intention should determine the guantum of the 
estate. Cf Bondv. O'Gara, 177 Mass. 139. It would appear better not toinvoke — 
the doctrine of estoppel, but to regard the entry of the claimant as in the nature 
of a tortious feoffment, effecting a disseisin of the true owner and vesting in the 
disseisor a tortious life estate, with a tortious remainder in the person whom he 
recognizes as remainderman. The owner, having been thus disseised, is barred 
after the statutory period, and the tortious estate becomes lawful. Under this 
doctrine the rights of the remainderman would be independent of any instrument 
purporting to convey title. 


AGENCY — AGENT’s LIABILITY TO THIRD PERSONS — CONTRACTUAL RE- 
SPONSIBILITY WHEN PRINCIPAL IS FictiTIous. — The defendant, as agent for 
a non-existing corporation, took a lease under seal from the plaintiff. He/d, 
that the agent is liable on the lease for the rent. Schenkberg v. Treadwell, 
94 N. Y. Supp. 418. 

On strict theory this Jer curiam opinion seems difficult to support. By the 
weight of authority, when an unauthorized agent makes a contract for a prin- 
cipal actually existing, the agent is not liable on the contract. Lewis v. 
Nicholson, 138 Q. B. 503; Moe v. Gregory, 7 Daly (N. Le 283. When the 
principal is fictitious, however, the agent is often held liable on the contract, 
on the ground that otherwise it would be wholly inoperative. Kelner v. 
Baxter, L. R. 2 C. P. 174. Yet in the real essence of the situation, there is 
little difference between a principal who gives no authority and one who does 
not exist. See Bartlett v. Tucker, 104 Mass. 336. But here the instrument is 
under seal; and however loosely a simple contract may be treated, the law is 
strict that only those named as parties to a sealed instrument can sue or be 
sued upon it. Henricus v. Englert, 137 N. Y. 488. There seems to be no 
urgent necessity for relaxing the rule in the case at hand, as an adequate 
remedy lies for deceit, or for breach of an implied warranty of authority. 
Polhill v. Walter, 3 B. & Ad. 114; Collen v. Wright, 8 E. & B. 647. 


BANKRUPTCY — PREFERENCES — SURRENDER. — At the suit of a trustee in 
bankruptcy, a mortgage given by the bankrupt to a creditor who retained it in 
good faith was adjudged void as a preference. Thereafter the trustee refused 
to permit proof of the creditor’s claim because the latter had not surrendered 
his preference within the meaning of § 57g of the Bankruptcy Act, which pro- 
vides in substance that claims of preferred creditors shall not be allowed unless 
they surrender their preferences. He/d, that proof of the claim be allowed. 
“— v. Tiffin Savings Bank, 25 Sup. Ct. Rep. 443. 

The lower federal courts have generally held that a creditor who retains his 
tng age until judgment depriving him of it cannot prove his claim since 

e has not “surrendered” his preference. Ae Greth, 112 Fed. Rep. 978. 
A realization of the hardship of this result, however, induced some courts to 
suspend judgment for a reasonable time in order to enable a creditor who had 
acted in good faith to surrender his preference and thus to prove his claim. 
Zahm v. Fry, Fed. Cas. 18198. In the present case, the court avoided penal- 
izing the creditor by construing the word “surrender” to mean the transfer of 
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a preference after judgment. Undoubtedly the purpose of § 57g is not penal, 
but is to secure a fair distribution of the debtor’s assets. See Pirie v. Chicago, 
etc., Co., 182 U.S. 438, 449. The interpretation which would effectuate this pur- 
pose without doing violence to the expressed intent of the legislature is best. 
And this consideration certainly goes far to justify the somewhat strained con- 
struction resorted to by the court. It is, however, questionable whether this 
was not a case for legislative action rather than judicial construction. 


BILts AND NoTEs — NEGOTIABILITY — CERTAINTY IN AMOUNT. —In an 
interest-bearing note it was provided that interest not paid semi-annually 
should become a part of the principal and itself bear interest. AHe/d, that the 
amount of the note is not thereby rendered uncertain, nor the negotiability of 
the note destroyed. Brown v. Vossen, 87 S. W. Rep. 577 (Mo., Kansas City 
Ct. App. 

In that a note shall be negotiable it must be forasumcertain. Palmer v. 
Ward, 72 Mass. 340. But this rule has been considerably weakened, and much 
uncertainty and confusion has arisen from a loose interpretation of the words 
“sum certain.” At present the weight of opinion seems to be that a provision 
for increasing the rate of interest after maturity does not destroy negotiability. 
Towne v. Rice, 122 Mass. 67. - Nor is negotiability ray by a stipulation 
for payment of attorneys’ fees and costs in case suit is brought to enforce col- 
lection. Adams v. Addington, 16 Fed. Rep. 89. But an agreement to pay a 
sum named “ with exchange” is not negotiable. Hughitt v. Johnson, 28 Fed. 
Rep. 865. The distinction drawn is that the amount of the agreement at 
maturity depends on the fluctuations of exchange; while in the two former 
cases the amount is certainif paid at maturity. Inthe case at hand the amount 
of the note at maturity clearly depends on a contingency; to call it a sum 
certain seems a contradiction in terms. 


CARRIERS — DELAY¥— LIABILITY FOR DELAY CAUSED BY STRIKE. — He/d, 
that where cattle weré injured in transportation by delay caused by the inter- 
ference of strikers, the carrier is not liable if it has exercised reasonable dili- 
ney to expedite the shipment. Sverling v. St. Louis, etc., R. R. Co., 86S. W. 

ep. 655 (Tex., Civ. App.). See NOTEs, p. 54. 


CARRIERS — TICKETS — EJECTION. —A contract between the parties pro- 
vided that the appellant should furnish transportation to the appellee, on condi- 
tion that the contract should be presented to and endorsed “ the former’s 
agent. The agent refused to endorse it. In consequence, the appellee was 
ejected from the train for not paying his fare. Hed, that the appellant is 
liable for the ejectment. TZexas, etc., Ry. Co.v. Payne, 87 S. W. Rep. 330 
(Tex., Sup. Ct.). 

ce there is a well defined conflict of authorities, the better opinion 
seems to be that the carrier is not liable for ejecting a passenger who is without 
an apparently good ticket, if he refuses to pay his fare. See 9 Harv. L. Rev. 
353. This conclusion is reached either upon the basis of reasonable regula- 
tions, or by the application of the law of contracts. See 12 HARV. L. REv. 61. 
The present decision is of interest because a formal written contract is involved 
instead of a mere ticket, and because the court bases its reasoning on principles 
of contract law. Yet it seems that in this case, at any rate, the opposite result 
would be reached by this method. The railroad company has promised to 
transport the appellee only on condition that the agent endorse the contract. 
This condition precedent has not happened; hence the company has not broken 
its promise of transportation. The conclusion is unavoidable that the appellant 
is liable for its agent’s refusal to endorse the contract, but not for the ejectment 
of appellee. See Frederick v. Marquette, etc., R. R. Co., 37 Mich. 342, 346. 


CHINESE ExCLusion ACTS — EXCLUSION OF CHINAMAN CLAIMING CITIZEN- 
sHip.— The Chinese Exclusion Act of 1894, as amended by the Act of 1903, 
provided that the decision of the appropriate immigration officers excluding an 
alien should be final unless reversed on appeal to the Secretary of Commerce 
and Labor. The latter official denied admission to a Chinaman who alleged 
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that he was a native-born citizen of the United States returning after a tem- 
porary absence. //e/d, that the decision is not reviewable by the federal 
courts. Brewer, Day and Peckham, JJ., dissented. United States v.Ju Toy, 
25 Sup. Ct. Rep. 644. 

The constitutionality of this power of the Secretary of Commerce in cases 
where the applicant is admittedly an alien, seems to be settled. Vishimura 
Ekiu v. United States, 142 U. g. 651, 659. It has also been held that an 
applicant claiming citizenship cannot resort to the federal courts before he has 
ogg an appeal to the Secretary. United States v. Sing Tuck, 194 

. §. 161. It is clear that the constitutional guaranties relating to the trial of 
criminals have no application, as the me is not a criminal proceeding. 
Cf. Fong Yue Ting v. United States, 149 "g, 698. A more serious question 
is whether Congress has not invested executive officials with power properly 
belonging to the judiciary and contravening the requirement of due process of 
law. It may be that the power to exclude or expel persons admittedly aliens 
is political in its nature, and the official’s decision in regard to such persons is 
due process of law. Japanese Immigrant Case, 189 a. S. 86. But if the 
applicant be in fact a citizen of the United States, he cannot be excluded except 
as a punishment for crime. See Ju re Sing Tuck, 126 Fed. Rep. 386, 388; 
Lee Sing Far v. United States, 94 Fed. Rep. 834, 836. It would seem, there- 
fore, that the determination of his constitutional right of citizenship is a judicial 
and not an executive function. 


CoNnFLICT OF LAWS — PRIORITY AMONG SUCCESSIVE ASSIGNEES IN DIF- 
FERENT JURISDICTIONS. — A, while domiciled in New York, assigned to B 
his reversionary interest in an estate invested in English trust securities. 
Later, while in England, A assigned this reversionary interest to the plain- 
tiff, who at once notified the trustees. Afterwards B gave notice of the earlier 
a Held, that the plaintiff has the priority. Kelly v. Selwyn, [1905] 
2 Ch. Rep. 117. 

The questi here involved seems to have arisen for the first time. By New 
York law, notice to a debtor or to a trustee is not necessary to complete an 
assignment of a chose in action or of a reversionary interest in personalty. 
Muir v. Schenck, 3 Hill (N. Y.) 228; Fortunato v. Patten, 147 N. Y. 277. 
But in England, a subsequent assignee secures preference if he gives notice 
first to the debtor or trustee, provided he had no notice of the prior assign- 
ment. Dearle v. Hall, 3 Russ. 1; Foster v. Blackstone, 1 Myl. & K. 297. The 
court admits that the New York assignment was valid in accordance with the 
general rule that the validity of an assignment of a chose in action is deter- 
mined by the law of the place of transfer. Adcock v. Smith, [1892] 1 Ch. Rep. 
238; May v. Wannemacher, 111 Mass. 202. But it takes the sound view that 
in administering an English trust fund, the order in which claimants will be 
entitled must be regulated by the law of the court administering the fund. 
Those claiming as assignees, therefore, will have priority according to the 
order in which they have given notice and thereby have completely constituted 
themselves cestuis gue trust under the English law. 


CONFLICT OF LAWS— JURISDICTION FOR DIVORCE — NON-RESIDENT DE- 
FENDANT. — An abandoned spouse removed to another state, where he acquired 
a bona fide domicile, and later instituted divorce proceedings. Substituted ser- 
vice of process was made upon the non-resident defendant in accordance with 
the laws of the state granting the divorce. AHe/d, that the decree of divorce is 
entitled to full extra-territorial validity under the “full faith and credit” clause 
of the Federal Constitution. orth v. North, 93 N. Y. Supp. 512. 

The New York courts regard divorce as a proceeding im pfersonam. People 
v. Baker, 76 N. Y. 78. They have consistently held that no foreign divorce 
obtained against a non-resident, non-appearing defendant would have extra- 
territorial validity, unless the defendant was Fo siege served with process 
within the jurisdiction of the divorce court. O’Deav. O'Dea, tor N. Y. 23. 
So serious are the objections to this doctrine, that most courts have rejected it 
as unsound. See 15 Harv. L. Rev. 66; 18 éd¢d. 215. The rule has been 


i 
4 


62 HARVARD LAW REVIEW. 


modified by a recent decision holding that where an abandoned spouse sues in 
the state of the last matrimonial domicile, and substituted service was made 
upon the non-resident defendant, divorce so procured is entitled to extra- 
territorial validity under Art. 4, § 1 of the Federal Constitution. Atherton v. 
Atherton, 181 U. S. 155, reversing Ss. C., 155 N. Y. 129. The present decision 
is a further extension of this rule to the case where the abandoned spouse 
sues in another state in which he has acquired a dona fide domicile. The 
reasons which underlay the former decision would seem to hold equally here, 
= the case marks an important development in this branch of the New York 
aw. 


CONSTITUTIONAL LAw — DvE PROcEss OF LAW — RIGHT OF STOCKHOLD- 
ERS TO ELECT DirREcToRS.—A minority stockholder prayed for a decree en- 
joining the Equitable Life Assurance Society from amending its charter so as 
to allow its policy holders to elect twenty-eight out of fifty-two directors. He/d, 
that the right to influence the management of a company by the selection of its 
directors is a property right, of which the amendment would deprive the plaintiff 
without due process of law, and that the motion should therefore be granted. 
Lord v. Equitable, etc., Society, 94 N. Y. Supp. 65. 

-This decision seems to flow naturally from two established doctrines. The 
right of a stockholder to vote is an essential og: of his property right in the 
stock. Kinnan v. Sullivan County Club, 26 N.Y. App. Div. 213. And it is 
unconstitutional to deprive an owner of any essential attribute of his property 
without due process of law. Matter of /acobs,98 N.Y. 98; People v. Otis, 

N. Y. 48. The defendants cited two cases: one holding valid a statute al- 
owing cumulative voting for directors, the other sustaining a statute which 
increased the proportion of railroad directors to be elected by a municipal stock- 
holding corporation, the original allotment having become unjust because of 
the failure of several subscribers to pay in their subscriptions. Looker v. May- 
nard, 179 U.S. 46; Miller v. State, 15 Wall. (U. 478. These cases are 
not exactly in point. ) One regulates the property right of voting one’s stock ; 
the other restores the conditions of proportionate division of directors under 
which the plaintiffs had subscribed. The mutualization would take out of the 
control of the stockholders the surplus in which they have a right to share, 
and would, therefore, be a “taking of property without due process.” For a 
more extended discussion of the case, see 17 GREEN BAG 353. 


CONSTITUTIONAL LAW— EMINENT DOMAIN—LAND TAKEN FOR PRI- 
VATE IRRIGATION DitcH. — He/d, that a state statute authorizing a landowner 
to condemn a right of way over adjoining land for the construction of an irriga- 
tion ditch st supply water for his own land, is constitutional. Clark v. Nash, 
198 U. S. 361. 

oThe court, in affirming the decision of the Supreme Court of Utah, bases its 
opinion wholly upon the peculiar agricultural conditions in that state. For a 
discussion of the principles involved, see 17 HARV. L. REV. 493. 


CONSTITUTIONAL LAW — PERSONAL RIGHTS — FREEDOM TO CONTRACT.— 
A statute made it obligatory upon any person or corporation issuing in payment 
of wages an order upon its store for goods to redeem such order in lawful 
money or goods at the option of the holder. Held, that this statute is uncon- 
stitutional. Leach v. Missouri, etc., Co., 86 S. W. Rep. 579 (Mo., Ct. App.). 

A like statute has been declared constitutional by the Supreme Court of the 
United States upon the ground that it is a valid exercise of the police power. 
Knoxville Iron Co. v. Harbison, 183 U. S. 13. The purpose of such legis- 
lation is to protect workmen from unscrupulous exactions. Undoubtedly 
where the laborer is at a great disadvantage in bargaining with his employer 
such protection is desirable and may be justified oie the police power. But 
whenever the situation of the employee, due to industrial conditions such as 
the scarcity of labor or the strength of trade unions, is such that he can 
adequately protect his interests, state interference would be unnecessary. 
Under these conditions statutes aimed to accomplish this purpose, not being 
justified as an exercise of the police power, would be unconstitutional as an 
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interference with the liberty to contract. See Ja re Preston, 63 Oh. St. 428, 
438. The constitutionality of such a law, therefore, would depend in each 
case upon the question of fact as to the local industrial conditions. 


CONTRACTS — DEFENSES: NON-PERFORMANCE BY PLAINTIFF — REPU- 
DIATION AS WAIVER OF VALID DEFENSE. — The defendant, on insufficient 
grounds, repudiated a contract to buy goods in two installments. The plaintiff 
thereafter made tender of the goods. He/d, that by repudiating, the defendant 
bars himself from setting up the defectiveness of the first installment, sub- 
sequently discovered, as a defense. Braithwaite v. Foreign Hardwood Co., 
21 T. L. R. 413 (Eng., C. A.). 

According to the recognized English doctrine regarding anticipatory breach, 
the innocent party, by not acting on the repudiation, treats the contract as still 
existing, and hol e other party to its performance. See 14 Harv. L. REv. 
317, 422. In sucha case the only effect of the repudiation is to free the plain- 
tiff from liability for any failure on his part directly caused by the defendant’s 
repudiation. See Cort v. Ambergate, etc., Co., 17 Q. B. 127. In all other 
respects the repudiator may avail himself of all rights under the contract, 
Smith v. Georgia Loan Co., 113 Ga. 975. In the principal case the plaintiff 
clearly treated the contract as subsisting. If, then, the defendant had a de- 
fense, as the trial judge seemed to admit, because of the defectiveness of the 
first consignment, he should not be barred from setting up such valid defense 
_ by previously asserting an untenable ground for repudiation. See /# re Lon- 

mn, etc., Bank, L. R. 7 Ch. 55. This is true for the reason that the plaintiff 
must broadly aver performance of all conditions, express and implied, and under 
the supposed facts he cannot sustain his allegation. Green v. Edgar, 21 Hun 
(N. Y.) 414. Whether the plaintiff's breach of improper shipments would have 
warranted the defendant in treating the contract broken, on his part, was a 
question of fact which should be dependent on the materiality of the breach, 
of which the element of zz imine was an important consideration. See 18 
Harv. L. REv. 61. 


CORPORATIONS— FOREIGN CORPORATIONS — RIGHT OF ACTION AGAINST. 
A New Jersey statute requires foreign corporations wishing to do business 
in the state to designate an agent to receive service of process in actions against 
the company. He/d, that service on the agent after the company has ceased 
doing business in the state gives the court jurisdiction over the corporation. 
Groel v. United Electric Co.,60 Atl. Rep. 822 (N. J.,Ch.). See Norss, p. 52. 


CORPORATIONS — INSOLVENCY OF CORPORATION — RIGHT OF SIMPLE Con- 
TRACT CREDITOR TO APPOINTMENT OF RECEIVER. — He/d, that a creditor 
of a corporation, who has not reduced his claim to judgment, cannot main- 
tain a suit for the appointment of a receiver, although all the assets of the cor- 
poration have been distributed among its individual members. McKee v. City 
Garbage Co., 103 N. W. Rep. 906 (Mich.). 

The general rule is that a creditor is not entitled to the appointment of a 
receiver until he has secured a judgment and exhausted his remedy at law b 
having an execution issued and returned unsatisfied. Adee v. Bigler, 81 N. Y. 
349. Some courts, however, have departed from this rule in cases where the 
assets of an insolvent corporation were in danger of being lost or fraudulently 
disposed of by its officials, and the remedy at law was inadequate. Cf Ken- 
tucky, etc., Ass'n v. Galbreaith, 77 S. W. Rep. 371; Doe v. Northwest, etc., 
Co., 64 Fed. Rep. 928. These decisions have, in some instances, been rested 
upon the theory that the assets of a hopelessly insolvent corporation are a trust 
fund for the benefit of its creditors; while other courts have proceeded upon 
the ground of the danger of loss to the creditors and the evident inadequacy of 
the legal remedy. This departure from the general rule would seem a legiti- 
mate extension of equity’s jurisdiction in accordance with the fundamental 
principle that equity grants relief where the remedy at law is inadequate. 


DEDICATION — NATURE AND SCOPE — PRESUMED DEDICATION OF Jus 
SPATIANDI. — Held, that by user alone the public cannot acquire the right to 
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visit an historic monument on private grounds or to use a way leading to it 
through the owner’s premises. Attorney-General v. Antrobus, [1905] 2 Ch. 
188. See NOTES, p. 55. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS, AND DUTIES— 
PoWER TO SELL IS NOT POWER TO MORTGAGE. — Executors, authorized to 
sell land, mortgaged it to the defendant, who had full knowledge of the facts. 
Held, that the estate is liable in equity to pay the ng debt. One judge 
——e Thomas v. Provident Life & Trust Co., 138 Fed. Rep. 348 (C.C.A,, 

inth Circ.). 

A nota sell imports a power to sell “ out and out,” and will not justify a 
mortgage without positive evidence of such an intention. Ferry v. Ladble, 31 
N. J. Eq. 566; Hoyt v. Jaques, 129 Mass. 286. This is because the testator’s 
intention was to effect a conversion of the property. Haldenby v. Spofforth, 
1 Beav. 390. A sale is essentially distinct from incurring an indebtedness, and 
so it is said a power to sell negatives a power to mortgage. Bloomer v. Wal- 
dron, 3 Hill (N. Y.) 361, 368. But where the object clearly was that the 
property should be kept intact, subject only to raise a sum of money for a par- 
ticular purpose, it is sometimes said that a power to sell will authorize a mort- 
gage. Loebenthalv. Raleigh, 36 N. J. Eq. 169. No such purpose, however, 
appears here, and the case, therefore, seems squarely opposed to the general 
rule. The only basis found for the decision is a dictum by Lord Macclesfield, 
to which the subsequent cases in point are traceable. Jills v. Banks, 3 
P. Wms. 1; see 2 CHANCE, Powers, London ed. 1831, 388. 


HIGHWAYS — RIGHTS OF ABUTTERS — RIGHT TO SHADE TREES, — The de- 
fendant negligently destroyed shade trees planted in front of the plaintiff’s prop- — 
erty by his predecessor in title. The plaintiff did not own the fee of the street, 
but the jury found that the market value of his property had been diminished. 
Held, that the ‘lain can recover. Three justices dissented. Donahue v. 
— Gas Ca.) 181 N. Y. 313. 

n jurisdictions which hold that the abutter owns the fee of streets, he obvi- 
ously has title to shade trees growing therein and can recover for injuries to 
them. Phifer v. Cox, 21 Oh. St. 248. Where the fee is by statute or charter 
vested in the municipal corporation, courts have held that abutting owners have 
in the street rights to light, air and access. Adbendroth v. Manhattan Ry. Co., 
122 N. Y. 1. This right is defined as in the nature of an easement arising by 
operation of law by virtue of the proximity of the abutting property to the street. 
See Kane v. New York Elevated R. R. Co., 125 N. Y. 164, 180. The principal 
case extends this doctrine and follows an earlier decision in which the plaintiff 
recovered for injuries to trees which he himself had planted. See Lane v. 
Lamke, 53 N. Y. App. Div. 395. The existence of this so-called easement, 
though dependent on the fiat of the court, seems to be practically desirable. 
The unlawful cutting of shade trees in a highway is deemed in equity irrep- 
arable injury. Cf Tainter v. Mayor of Morristown, 19 N. J. Eq. The 
requirement that the abutter must have sustained peculiar damage in addition 
to that suffered by the public is supplied by the diminution in the market value 
of his property. 


INFANTS— UNBORN CHILDREN—RIGHTS OF POSTHUMOUS CHILDREN 
UNDER CivIL DAMAGE Laws. — Held, that an act giving a right of action to 
a person damaged in his means of support in consequence of the unlaw- 
ful sale of liquor applies to a child born after the death of its father resulting 
— Cr) sale. State ex rel. Niece v. Soale, 74 N. E. Rep. 1111 (Ind., 

pp- Ct.). 

An unborn child has been uniformly denied a right of recovery for physical 
injuries negligently caused before birth. AV/airev. St. Luke's Hospital, 184 lll. 
359- Nor is such an infant regarded as a ‘‘ person” under statutes similar to 
Lord Campbell’s Act allowing suit by representatives of deceased persons. 
Gorman v. Budlong, 23 R. 1. 169. These decisions are based on the ground 
that such a child is part of its mother. See Dietrich v. Inhabitants of 
Northampton, 138 Mass. 14. It has been argued, however, that logical con- 
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sistency may be maintained by predicating a right to bodily integrity upon birth, 
a a which, though prices until after 
parturition. See 15 Harv. L. REv. 313. However, statutes permitting chil- 
dren to recover for loss of support through death of their father are construed 
to apply to posthumous children. The right of support is regarded as a 
property right, and the analogy of cases, en unborn children equal 
property rights with living children, is followed. Cf. Quinlen v. Welch, 69 
Hun (N. Y.) 584. While the principal case gives “person” a latitude it has 
not heretofore received, it is a statutory construction which does not encounter 
the objection of policy that would confront a recognition of the right to bodily 
integrity. 


INJUNCTIONS — NATURE AND SCOPE OF REMEDY —JILLEGALITY AS AF- 
FECTING PLAINTIFF’S RIGHTS. — The plaintiff collected continuous quotations 
from the floor of its produce exchange, and under a contract with a telegraph 
company distributed them to subscribers only. The defendant, though not a 
subscriber, in some way procured and was distributing plaintiff's quotations. 
Held, that he will be restrained from so doing. Board of Trade of Chicago v. 
Christie Grain and Stock Co., 25 Sup. Ct. Rep. 637. 

The jurisdiction of equity to protect such property as market quotations or 
news items has already been recognized. Exchange Tel. Co. v. Gregory & Co., 
(1896), 1 Q. B. 147; National Tel. News Co.v. Western Union Tel. oa 119 Fed. 
Rep. 2 Several federal courts, however, have hitherto refused relief to this 

laintiff on the ground that it was violating an Illinois statute against maintain- 
ing a ee where the pretended buying and selling of stocks or produce is per- 
mitted. Board of Trade of Chicago v. O’Dell Com. Co., 115 Fed. Rep. 574; 
Board of Trade of Chicago v. Donovan Com, Co., 121 Fed. Rep. to12. The 
Supreme Court concludes that such is not the case, and adds that even though 
it were, the fact would not be a defense to the present suit. This may be be- 
cause the property right claimed is distinct and separate from any possible 
illegality in the conduct of the business. See Fudler v. Berger, 120 Fed. Rep. 
274; 6 Harv. L. Rev. 444. A further defense is dupaael of by the holding 


that the contract of the plaintiff with the telegraph company is unnecessary 


to the course of action; but even if requisite it is said not to be in aid of a 
monopoly or in restraint of trade, as urged by the defendant. 


INTERSTATE COMMERCE — INTOXICATING LIQUORS— WILSON ACT OF 
1890, — A Missouri statute imposed a fee for an inspection of all intoxicating 
liquors within the state. As the cost of inspection was considerably less than 
the fee, the act produced a large revenue. edd, that under the Wilson Act 
the statute is not unconstitutional as applied to beer shipped from another 
state. Pabst Brewing Co. v. Crenshaw, 25 Sup. Ct. Rep. 552. See Notes, 
P- 53- 


LANDLORD AND TENANT — EvICTION—AcCT DONE By LANDLORD AS 
OwNnER OF ADJOINING PREMISES. — The defendant leased a house and lot to 
the plaintiff for the purpose of conducting a saloon. Later, by virtue of his 
ownership of adjoining lots, the defendant signed a protest and prevented the 
plaintiff from obtaining a license. He/d, that this does not constitute a con- 
structive eviction. Kellogg v. Lowe, 80 Pac. Rep. 458 (Wash.). See NoTEs, 


p. 50. 


LIMITATION OF ACTIONS — NEW PROMISE AND PART PAYMENT — EFFECT 
OF PAYMENT BY LIFE TENANT AS AGAINST REMAINDERMEN AND DEv- 
ISEES.— The defendants were at once remaindermen after a life estate under a 
will, and devisees of other property. He/d, that under a statute making real 
estate assets for simple contract debts of the deceased, part payment by the 
tenant for life under the will tolls the statute of limitations as against the 
defendants. Jn re Chant, [1905] 2 Ch. 225. See NOTES, p. 57. 


MUNICIPAL CORPORATIONS— LIABILITY FOR TORTS — DEFECTIVE 
SCHOOLHOUSE. — The plaintiff, a pupil in a public school, sued the city for 
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dam suffered by falling from a negligently constructed stairway in the 
school building. e/a, that she cannot recover. Clark v. City of Nicholas- 
ville, 87 S. W. Rep. 300 (Ky., Sup. Ct.). 

In determining a municipal corporation’s liability, courts make an important 
distinction between governmental and ministerial functions. For damage due 
to negligent exercise of the former, no common law liability exists. But in the 
case of the latter, the corporation is treated like a private person. See DILL, 
Munic. Corp., 4th ed., § 949; 15 Harv. L. REv. 736. Thus a town is not 
liable for damage caused by faulty construction in a hall where a town-meeting 
is being held. Lastman v. Meredith, 36 N. H. 284. But it is liable for damage 
caused in a like manner when the building has been rented. Worden v. Cit 
of New mips soe 131 Mass. 23. Though easily stated and illustrated, this 
principle is often difficult to apply. The authorities are not agreed as to what 
acts should be considered governmental. The maintenance of schools was 
certainly no part of the original conception of government. As conditions 
change, however, the state assumes new duties which become a part of its 
system of government conceived in a broad sense. The carrying on of schools 
may well be considered one of these new functions. What authority there is 
seems to be in harmony with this view. See Sud/ivan v. City of Boston, 126 
Mass. 540; Wixon v. City of Newport, 13 R. I. 454. 


RELEASE — CONSTRUCTION AND OPERATION— DEBTS DUE RELEASER 
UNDER ALIAS. — The defendant became indebted to the plaintiff, in two sets 
of transactions, the plaintiff figuring under his own name in one, and under an 
assumed name in the other. The defendant did not suspect the identity of his 
creditors. The plaintiff executed to the defendant a release, under his proper 
name, of all claims, but made no mention of his transactions under the alias. 
Held, that as st plaintiff had appeared in person to the defendant when he 


executed the release, it discharged all the debts due the plaintiff both in his 
proper name and under his assumed name. KX/lopot v. Metropolitan Stock 
Exchange, 74 N. E. Rep. 569 (Mass.). 

We are concerned with the construction of a written document, the terms of 
which cannot be varied by parol. Goss v. Ellison, 136 Mass. 503. There is 
no ambiguous word or phrase. The debts were certainly all due to the plain- 
tiff, thereby falling under the description in the instrument. Even though the 
circumstances showed conclusively that the parties contemplated only a release 
of the debts incurred to the plaintiff under his proper name, the words of the 
document cannot be held to express this restriction as a fair secondary mean- 
ing. It is improbable, also, that the plaintiff could obtain any relief in equity, 
as the mistake which he made was one of law, concerning the effect of the 
written release. Cf Durant v. Bacot, 13 N. J. Eq. 201. 


RELEASE — CONSTRUCTION AND OPERATION — GENERAL WorDs LIMITED 
BY PARTICULAR RECITALS. — The plaintiff, the victim of a collision, accepted 
a certain sum from the defendant railway and executed a release in which, after 
enumerating ali the injuries of which he was aware, he discharged the defendant 
from all claims of any kind whatsoever for “the injuries and damages sus- 
tained” and for any results arising or to arisetherefrom. Injuries more serious 
_ than those enumerated subsequently came to light, and for these the plaintiff 
brought suit. Ae/d, that the release is no bar to his action. Zzeyras, efc., 
Ry. Co. v. Dashiell, 25 Sup. Ct. Rep. 737. 

A — releasé is construed strongly against the releaser and cannot be 
varied by parol evidence that only certain claims were known to the parties. 
Kowalke v. Milwaukee, etc., Co., 103 Wis. 472. It has been intimated that 
equity will confine such a general release to claims of which the parties were 
aware. See Blair v. Chicago, etc., Rd. Co., 89 Mo. 383. This should perhaps 
be limited to cases where there has been fraud or mutual mistake whereby un- 
foreseen consequences were included. Kirchner v. New Home, etc., Co., 135 
N. Y. 182. But since all parts of a written instrument are construed together, 
general words of release following a statement of certain liabilities are usually 
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governed by the particular recitals, so that demands not mentioned stand undis- 
charged. JLoddv. Mitchell, 168 Ill. 199. The principal case, though construing 
‘‘the injuries sustained ”’ as “ the injuries enumerated,” goes upon this broader 
ground. Some courts except from the discharge only entire causes of action 
and allow no splitting be of any one suit. Quede v. Gul, etc., Ry. Co., 
81 S. W. Rep. 20. Others, with the decision at hand, allow subsequent 
recovery for injuries forming part of the same cause of action with those 
enumerated. Union Pacific Ry. Co. v. Artist, 60 Fed. Rep. 365. The strict 
construction is severe upon the releaser, but on the whole seems much safer 
in practice. 


STARE DECISIS— OVERRULED DECISION — INTERFERENCE WITH LIGHT 
AND AIR BY ELEVATED RAILROADS. — After the New York Court of Appeals 
had decided that damage to easements of light and air pertaining to premises 
adjoining a highway constituted a “ —- of property,” the plaintiff bought 
land in New York City and erected a building thereon. Later the defendant 
began operating an elevated railroad in front of the ro premises. A 
decree was entered enjoining the use of this railroad unless' damages were 
paid. From an adverse decision of the Court of Appeals dissolving the in- 
junction, this appeal was brought. edd, that the plaintiff has a vested 
interest which cannot be impaired without compensation. Fuller, C. J., White, 
Peckham, and Holmes, JJ., dissented. Muhlker v. New York, etc., R. R. Co., 
197 U.S. 544. 

The court based its decision on the ground that when the plaintiff acquired 
title the law of New York assured him that his easements were protected. | 
Lahr v. Met. El. R. R. Co., 104 N. Y. 268. The dissenting opinion, however, 
points out that it is questionable whether the plaintiff's property rights were 
infringed, as his easement of access was not interfered with. If, as seems 
likely, the New York court might originally have decided the question either 
way without encountering constitutional objection, there is force in the dis- 
senting argument that it can now distinguish the plaintiff's case so as to 
limit the earlier doctrine. If, however, the case falls within the principle of 
Lahr v. Met. El. R. R. Co., the decision is perfectly sound. The Supreme 
Court has already held that it will follow a state decision in reliance on which 
persons have made commercial contracts, though such decision has been sub- 
sequently overruled. Ge/pcke v. ries 1 Wall. (U. S.) 175. The court 
hereby makes an important extension of this doctrine of stare decisis to rights 
of easements acquired under judicial decisions which have thereafter been ad- 
versely passed upon. See 15 Harv. L. Rev. 667. 


TAXATION — PROPERTY SUBJECT TO TAXATION — TRADE-MARK OF A 
FOREIGN CORPORATION. — A New Jersey corporation, in carrying on its busi- 
ness in New York, used a valuable trade-mark, which was taxed there as a part 
of its capital stock. The corporation objected on the ground that the trade- 
mark, being intangible, existed only at its domicile in New Jersey. edd, that 
the assessment is correct. People ex rel. Spencerian Pen Co. v. Kelsey, 93 
N. Y. 

It is settled that intangible as well as tangible property is subject to taxation. 
Carroll v. Perry, 4 McLean (U. S.) 25. The difficulty is in assigning the 
property to some sifus. The practical method and the tendency of the law are 
to tax intangible property at the place where it is used in connection with tan- 
gible property. Adams Express Co. v. Ohio State Auditor, 166 U.S. 185. See 
17 Harv. L. REv. 248. Thus, the prevailing view is that good-will is taxable 
within the state where it is exercised. People ex rel. Journey, etc., Co. v. 
Roberts, 37 N. Y. App. Div. 1. On the other hand, this same case holds that 
copyrights and patents, granted by the United States, are not subject to state 
taxation. Should the Federal Government, through its power over interstate 
commerce, assume a stricter control over trade-marks, it might well be urged 
that they should be classed with copyrights and patents. See Am. Bar Ass. 
REP., 1904, 547. As at present considered, however, a trade-mark is merely 
an element in a firm’s good-will. The court, therefore, seems warranted in 
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extending the generally accepted doctrine of taxing good-will to the taxation of 
trade-marks in the state where they are used. ; 


Torts — INTERFERENCE WITH BUSINESS — INDUCING BREACH OF CON- 
TRACT. — The executive council of the appellant union, which the members 
had asked for advice, ordered a a in order indirectly to raise the wages of 
members, but without ill-will toward their employers, the appellees. In conse- 
quence, the employees left work, in violation of their contracts. He/d, that the 
union is liable for the resulting damage. South Wales Miners’ Federation v. 
Glamorgan Coal Co., [1905] A. C. 230. 

» This decision is an affirmation by the House of Lords of the decision in the 
— _ Appeal, which was favorably commented upon in 17 Harv. L. 
EV. 63. 


TROVER AND CONVERSION— WHAT CONSTITUTES CONVERSION — IN- 
NOCENT HOLDER OF CONVERTED MONEY. — The maker‘of a note took it up 
with stolen money at a local bank, and the amount, but not the identical funds, 
was forwarded to a distant bank, where the payee had deposited the note for 
collection. He/d, that the payee has converted the money. Porter v. Roseman, 
74 N. E. Rep. 1105 (Ind., Sup. Ct.). See NOTES, p. 55. 


Trusts — LIABILITIES OF THIRD PARTIES— DEPOSIT TO HIS PERSONAL 
Account OF CHECK MADE PAYABLE TO TRUSTEE. — An embezzling trustee 
deposited to his personal account in the defendant bank a check payable to 
him as trustee. e/d, that the bank was not thereby put on inquiry, so as to 
render it liable for the embezzled moneys. Batchelder v. Central National 
Bank, 188 Mass. 25. 

No court, certainly, could hold that, before cashing a check payable to a 
trustee, a bank must satisfy itself that the trustee will deal legitimately with 
the proceeds. \ See ational Bank v. Insurance Co., 104 U. S. 54, 63. But it 
does not follow)that the bank may safely credit the check to the trustee’s per- 
sonal account. In the first case the proceeds may be used either in cash dis- 
bursements for the benefit of the trust estate, or to satisfy a debt of the estate 
to the trustee. In the second case, the former alternative is pretty conclusively 
negatived. Nevertheless, the chances, in such a case, that the trustee is acting 
dishonestly are hardly great enough to warrant a rule of law that would so 
seriously interfere with the freedom of the commonest form of banking transac- 
tions. The court, therefore, seems justified in not assimilating the case to the 
rule in regard to the sale of promissory notes payable to, or the pledge of stock 
standing in the name of, trustees. See 7hird National Bank v. Lange, 51 Md. 
138; Shaw v. Spencer, 100 Mass. 382. Cf. Ashton v. Atlantic Bank, 85 Mass. 
217. 


WILLs — MISTAKE — CONCLUSIVENESS OF RECITAL IN WILL AS TO 
AMOUNT OF ADVANCES. — A testator, after reciting in his will that a son owed 
him £5000, forgave him all but £3000, and directed that the portion of this 
amount remaining unpaid at his death should be deducted from the son’s share. 
In fact only £80 had been advanced, and nothing repaid. He/d, that only £80 
can be deducted. Jn re Kelsey, 49 Sol. Jour. 7o1 (Eng., Ch. D., Aug. 2, 1905). 

This decision raises a question upon which the authorities are in conflict. 
One line of cases, following the general rule that a duly executed will cannot 
be modified because of mistake, hold that the recital in the will of the amount 
of advances removes the necessity of resorting to extrinsic evidence and is 
conclusive. Jn re Wood, 32 Ch. D. 517; McAlister v. Butterfield, 31 Ind. 
25. The opposing cases lay stress upon the general purpose of the will to 
divide the estate equally among the heirs and, disregarding the recital of the 
amount as repugnant to such purpose, admit evidence to show what has actually 
been advanced. Jn re —. Estate, 22 Ch. D. 495. Although the latter 
view more nearly approaches the real intention of the testator, yet it would 
seem unsupportable on principle. As the will is clear upon its face in explicitl 
stating the amount of the advance, it is difficult to see on what grounds evi- 
dence can be admitted to prove the mistake. Cf Guardhouse v. Blackburn, 
L. R. 1 P. & D. 109. 
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WILLS — REVOCATION — DIVORCE OF BENEFICIARY FROM TESTATOR. — A 
testator bequeathed a legacy to his wife describing her as such. After the 
execution of the will, but two years before the testator’s death, the wife pro- 
cured a decree of absolute divorce from him. Ae/d, that the will is not im- 
pliedly revoked by the change of circumstances. Mitchell, C. J., dissented. Jn 
re Jones’ Estate, 60 Atl. Rep. 915 eg 4 

The English and American eourts hold that a will is revoked by the subse- 
quent marriage of the testator and the birth of issue, and that the revocation 
cannot be prevented by proof of extrinsic circumstances “ee the exist- 
ence of the intention to revoke. Marston v. Roe, 8 Ad. & E. 14; Nutt v. 
Norton, 142 Mass. 242. Several American decisions have refused to imply 
a similar revocation from the fact of divorce. Charlton v. Miller, 27 Oh. St. 
298; Card v. Alexander, 48 Conn. 492. The opposite result was reached in 
a Michigan decision, where, however, the court relied somewhat on the fact 
of a settlement made by the parties subsequently to the decree of divorce. 
Lansing v. Haynes, 95 Mich. 16. To permit evidence of circumstances occur- 
ring after the divorce to determine the validity of the will would not harmonize 
with the ocean stated doctrine of implied revocation by marriage. More- 
over, neither the inference of a change of intention nor the grounds of public 
policy are sufficiently clear to warrant the introduction of a Soctrine of implied 
revocation as a matter of law from the fact of divorce. 


BOOKS AND PERIODICALS. 
I, LEADING LEGAL ARTICLES. 


CONSTITUTIONALITY OF GENERAL ARBITRATION TREATIES. — In an article 
under this title Mr. Everett P. Wheeler makes a report in behalf of a committee 
of the American Bar Association, sustaining the constitutionality of general 
arbitration treaties. Zhe Comnstitutionality of General Arbitration Treaties, 17 
Green Bag 533 (Sept. 1905). Since the article contains little more than a mere 
statement of a general conclusion, it is of value chiefly because of the source 
whenceit comes. The Hague Treaty of 1899 left the matter of arbitration entirely 
optional with the Powers, though a permanent court of arbitration was estab- 
lished. See FOSTER, ARBITRATION AND THE HAGUE CourT 42. Accord- 
ingly, in 1904, the President negotiated treaties with several of the Powers, 
whereby the contracting parties bound themselves to submit questions of a 
certain nature to the permanent court established at the Hague, in cases which 
might prove impossible of settlement by ordinary diplomatic methods. In 
the second article of each of these treaties it was provided, in accordance with 
Article XXXI. of the Hague Treaty, that, “in each individual case the high 
contracting parties, before appealing to the permanent court of arbitration, 
shall conclude'a special agreement defining clearly the matter in dispute and 
the scope of the powers of the arbitrators, and 0 the periods for the forma- 
tion of the arbitral tribunal and the several stages of the procedure.” Moore, 
TREATIES AND EXECUTIVE AGREEMENTS, 20 Pol. Sci. Quar. 385. For the 
word agreement in the instruments, however, the Senate substituted the word 
treaty. The incident closed with the President’s refusal to acquiesce in 
this amendment. Whether the Executive has the constitutional power, inde- 
pendent of a general arbitration treaty, to conclude special agreements under 
the provisions of the Hague convention, has been much discussed. See 
Foster, THE TREATY-MAKING POWER UNDER THE CONSTITUTION, II 
Yale L. J. 69; Hotts, THE PEACE CONFERENCE AT THE HAGUE 216; HyDE, 
AGREEMENTS OF THE UNITED STATES OTHER THAN TREATIES, 17 Green 
Bag 229. That he may constitutionally be given such a power by a general 
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arbitration treaty is the contention of Mr. Wheeler’s committee, who maintain 
that no treaty-making power is thus delegated to the President ; that though 
every treaty is an agreement, every agreement is not a treaty; and that the 
power of the President and the Senate to make treaties is not limited to the 
power to make special treaties only. . 

Mr. Wheeler’s view seems to derive some support from a decision under the 
tariff act of Oct. 1, 1890, in which a somewhat similar question was involved. 
Section three of this act provided that whenever the President should be satis- 
fied that the government of any country producing certain articles which were 
admitted free into the United States, imposed on products of the United States 
duties which he should deem reciprocally unreasonable, he should suspend the 
free introduction of these articles for such a time as he should deem just, during 
which time designated duties were to be paid. 26 U. S. Stat. aT L. 567. 
This was held constitutional. Fie/d v. Clark, 143 U. S. 649. The court, 
after acquiescing in the general proposition that Congress cannot delegate its 
mee power to the President, stated its position as follows: “ It [the action 
of the President] was not making law. He was the mere agent of the law- 
making department to ascertain and declare the event upon which its expressed 
will was to take effect. . . . What has been said is equally applicable to the 
objection that the third section of the act invests the President with treaty- 
making power.” See BUTLER, TREATY-MAKING POWER OF THE U. S. 
§ 465, note 1. 

Following out the analogy of this decision, it would seem that, although the 
President and Senate cannot delegate to the President the treaty-making 
power, yet they can frame a general arbitration treaty, in which the President is 
made the mere agent of the ro department. The treaty gives a 
general ratification in advance, delegating to the President, as executive, the 
_ of determining what individual instances fall within the scope of the rati- 

cation, and of, making the necessary arrangements for carrying out the pro- 
visions for arbitration. 


RIGHT OF CITY TO REQUIRE MATERIAL FOR ITS PUBLIC WORKS TO BE 
DRESSED WITHIN STATE. —A recent article criticising a late decision of the 
Missouri Supreme Court has brought into prominence a very interesting ques- 
tion of interstate commerce. Municipal Ordinances relating to Materials 
entering into Public Works which Interfere with Interstate Commerce, by 
Eugene McQuillin, 61 Cent. L. J. 65 (July 28, 1905). An ordinance of St. 
Louis provided that only rock dressed within the state should be used in any of 
the city’s public works. The court held that this ordinance was not in conflict 
with the commerce clause of the Federal Constitution, but was an exercise of a 
city’s “reasonable right to select material for street improvements.” A//en v. 
Labsap, 87 S. W. Rep. 926. This proposition Mr. McQuillin attacks, on the 

ound that a city’s “reasonable right” does not justify an interference with 
interstate commerce, and that such an interference existed in the case under 
discussion. Mr. McQuillin leads up to this main point by a preliminary exposi- 
tion of the elementary principles of interstate commerce, followed by the state- 
ment of several cases. A number of the decisions cited, however, seem not in 
point; among them, People v. Coler (166 N. Y. 144), on which chief reliance is 
placed. The opinion was to the effect that a state law requiring cities to adopt 
such ordinances as that of St. Louis is invalid under the commerce clause of the 
Constitution. There the state was prescribing conditions, not for itself in its 
réle of proprietor, but for its cities. Nor does any question there arise of the 
reasonable right of a city to select material for its own works. The United 
States Supreme Court in the case of Atkin v. Kansas (tg1 U. S. 207) rendered 
a decision which — Ly forcibly to the point under discussion. A state 
law requiring an eight-hour day on all the state’s public works was held valid, 
on the ground that the state acting as a proprietor has the same right as an 
individual in prescribing the conditions under which work for it shall be done. 
If the Union Pacific, for example, were to declare that only ties dressed in 
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Missouri should be used on its roadbed in that state, there would surely arise 
no question of interference with interstate commerce. 

The other cases cited by Mr. McQuillin hold invalid general state laws inter- 
fering with the inherent right to introduce goods from one state into another 
and to sell them in the general market. For example, the case of Robbins v. 
Shelby Taxing District (120 U. S. 489) declared unconstitutional a state law 
which put a license tax on all sales by drummers. The citation is not apposite, 
for St. Louis does not by its ordinance interfere with the sale to others of 
dressed rock from any source. The resulting reduction of the general market 
has no bearing on the constitutionality of the ordinance, since an individual or 
a corporation might easily use as largea proportion of dressed rock as does 
a single city. The fallacy in Mr. McQuillin’s contention lies in the assump- 
tion that any one has an inherent right to compel St. Louis, for example, to 
accept his rock. No such right exists as against a city or state any more 
than it exists as against an individual or a corporation. 


ABATEMENT OF SMOKE NUISANCE IN LARGE CITIES BY LEGISLATIVE DECLARATION 
THAT DISCHARGE OF DENSE SMOKE IS A NUISANCE PER SE. Lugene McQuillin. 
Collecting and reviewing the authorities on the question whether such legislation is 
within the reasonable exercise of the state’s police power. 60 Cent. L. J. 343. 

“ AGENCY BY EsTopPEL.” John S. Ewart. Reply to Professor Cook, presenting 
estoppel theory in cases of agent’s unauthorized action. 5 Columbia L. Rev. 354. 

AMERICAN LAWYER, THE. A/fred Hemenway. The annual address before the 
American Bar Association. 17 Green Bag 514. 

BASIS OF AFFIRMATIVE OBLIGATIONS IN THE LAW OF TorT, THE. II. Francis H. 
Bohlen, Full discussion of the line of cases headed by Winterbottom v. Wright. 
53 Am. L. Reg. 273. 

Buyer's IN CLOSING A REAL EstaTE DEAL, THE— How To EscapeitT. Lem- 
uel M. Ackley. A practical and valuable suggestion. Chic. Leg. News 11. 
CASE OF JOHN CHANDLER ¥. THE SECRETARY OF WAR, THE. Gordon E. Sherman. 
Tracing the origin of the power of our courts to declare laws unconstitutional, and 

giving early cases on that point. 14 Yale L. J. 431. 

CENTENARY OF THE FRENCH CIVIL CODE, THE. Sir Courtenay Jibert. Touching in- 
cidentally the general question of codification. (Read before British Academy, 
1904.) Q J. Soc. Comp. Leg. N.S. 218. 

CERTAINTY AND JusTICE. Frederic R. Coudert. Maintaining that the principle of 
“Stare Decisis” is being modified. Where public opinion has crystallized, the 
law is clear; elsewhere, as in labor questions, law is confused. 14 Yale L. J. 361. 
See 18 Harv. L. REv. 318. : 

Common LAw IN FEDERAL JURISPRUDENCE, THE. Thomas Dent. Concerning the 
ownership of basins of non-navigable waters adjoining land granted by United 
States patents. 61 Cent. L. J. 123. 

CoNnDITIONS IN CONTRACT. Clarence D. Ashley. Distinguishing between express 
conditions, implied conditions, and limitations. 14 Yale L. J. 424. 

CONSTITUTIONALITY OF GENERAL ARBITRATION TREATIES, THE. LZverett P. 
Wheeler. 17 Green Bag 533. See — 

CONTRIBUTION TO GENERAL AVERAGE. H. Birch Sharpe. Discussing how the ob- 
ligation to contribute to general average arises in a policy of marine insurance. 
21 L. Quar. Rev. 155. 

CovENANT TO REPAIR IN SuB-LEasEs, THE. H.C. M. A valuable warning to sub- 
lessors to see that every sub-lease reserves a power to the lessor to enter and make 
repairs on the tenant being in default. 119 Law T. 285. 

Customs or Racusa, THE. P. Vinogradof. Being a review of a recent edition of 
the Statute of Ragusa. 21 L. Quar. Rev. 179. : 

DECEASED WiIFk’s Sister, THE. MV. W. Hoyles. Called forth by the prevalency in 
Canada of marriages with deceased wives’ sisters and discussing the question from 
a legal and historical view-point. 41 Can. L. J. 345. i 

DESTRUCTION OF NEUTRAL SHIPS BY A BELLIGERENT. Hugh H. L. Bellot. Main- 
eo that destruction of neutral ships by a belligerent cannot be justified by 
even the gravest necessity. 119 Law T. 193. 
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DEVELOPMENT OF THE RULE IN KEECH v. SANDFORD, THE. Walter G. Hart. 
Treating the question how far a trustee of a lease purchasing a renewal or the re- 
version ecosion a constructive trustee thereof for his cestui. 21 L. Quar. Rev. 258. 

DISQUALIFICATION OF EXECUTORS ON OTHER THAN STATUTORY GROUNDS— PER- 
SONAL AND IMMORAL UNFITNESS. /ohn W. Smith. Contending that such dis- 

ualification is an unwarranted interference with the testator’s expressed desires. 
1 Cent. L. J. 106. 

Do we NEED A PuILosopHy oF Law? Roscoe Pound. Discussing the growth and 
supremacy of the Common Law, and suggesting as a remedy for its present weak- 
ening a departure from the individualistic view, ‘ 5 Columbia L. Rev. 339. 

DuRATION OF CopyRIGHT. Samuel J. Elder. Showing need of an extension of the 
term, and comparing our law with that of foreign nations. 14 Yale L. J. 4i7. 

EsTOPpPEL BY ASSISTED REPRESENTATION. John S. Ewart. Treating of Agency by 
Estoppel. 5 Columbia L. Rev. 456. 

EXCLUSIVENESS OF THE POWER OF CONGRESS OVER INTERSTATE AND FOREIGN 
ComMERCE, THE. I. James S. Rogers. A review of the leading cases, arguing 
against the view that state power is concurrent. 53 Am. L. a 529. 

FREEDOM OF ConTRACT. Jerome C. Knowlton. Discussing how far the right of the 
individual or municipality to contract may constitutionally be curtailed by the 
state. A résumé of the law. 3 Mich. L. Rev. 617. 

Hacue Court AND VITAL INTERESTS, THE. Zhomas Barclay. Arguing for gen- 
eral arbitration treaties in matters affecting the “national honor or vital interests ” 
of nations. 21 L. Quar. Rev. 109. 

INCORPORATION BY THE STATES. Herbert Knox Smith. Urging a national uniform 
law for the regulation of corporations. 14 Yale L. J. 385. 

INFLUENCE OF THE BAR IN THE SELECTION OF JUDGES THROUGHOUT THE UNITED 
STATES, THE. Simon Fleischmann. 13 Am. Law. 165, 199. 

IN HOW FAR MAY ACTS OF THE LEGISLATURE BE MADE CONTINGENT UPON BEING 
ACCEPTED BY POPULAR VOTE WITHOUT VIOLATING THE PRINCIPLE THAT 
LEGISLATIVE POWER CANNOT BE DELEGATED. F. Z. Williams. Drawing the 
line between acts that affect the state as a whole, and local option laws submitted 

to the affected. 61 Cent. L. J. 


JURISDICTION OVER NON-RESIDENTS IN Feanotaat, Actions. Edward Q. Keasbey. 
Reviewing the English and American decisions. 5 Columbia L. Rev. 436. 


LaBor STRIKES AND INnjuncTIONS. PP. Z. Edwards. A review of the recent cases 
upon this nay sae 67 Alb. L. J. 209. 


Law oF BANK 
303» 393, 567. 

LAW OF THE CONSTITUTION IN RELATION TO THE ELECTION OF PRESIDENT, THE. 
J. Hampton Dougherty. A critical discussion of the provisions of the Constitution 
relating to the election of President. 67 Alb. L. J. 195. 

Law’s DELAYs, THE—CAN THEY BE OBVIATED? William Lambert Barnard, ete. 
Containing a statement of comparative conditions in England, France, and Italy, 
with a discussion of the sitet of foreign methods to the United States. 
17 Green Bag 261, 265, 268. 

Law AS TO AN EMPLOYER’S LIABILITY AND WORKMEN’S COMPENSATION, PRIZE 
Essay ON THE. oan Hall. Discussing the construction of the acts and their 
scope. 27 L, Stud. J. 178. 

LAW CONCERNING MONOPOLISTIC COMBINATIONS IN CONTINENTAL Europe, THE. 
Francis Walker. Comparing various attempts at curative legislation, and the 
causes of their failure. 20 Pol. Sci. Quar. 13. 

Lecacigs TO SERVANTS. C. B. Labatt. A short treatment in text-book style, with 
useful statement of cases. 41 Can. L. J. 425. 

LEGAL RIGHTS IN THE REMAINS OF THE DEAD. Frank W. Grinnell. A highly 
interesting discussion, with full citation of the authorities, of the right and manner 
of disposing of dead bodies. 17 Green Bag 345. 

LIABILITY OF WATER COMPANIES FOR FIRE LosskEs— ANOTHER VIEW. Albert 
Martin Kales. Restating the prevailing doctrine that the property owners can- 
not sue. 3 Mich. L. Rev. 5o1. 

LimITaTION OF Hours oF LABOR AND THE FEDERAL SUPREME Court. Ernest 
ager Severely criticising the recent case of People v. Lochner. 17 Green 

ag 

MANDAMUS AGAINST A GOVERNOR. Zdward J. Myers. Arguing that the writ should 
not issue against the governor of a state. 3 Mich. L. Rev. 631. 

MARITIME CONFERENCE, THE. II. Axon. Commenting upon the work of the recent 
conference and the problems which confront it in its endeavor to establish a uni- 
form maritime code for all nations. 119 Law T. 263. 


HECKS, A PRACTICAL SERIES ON THE. Amon. 22 Banking L. J. 
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ee LAW AND JURISDICTION IN AUSTRALIA. F. Z. Stow. 2 Commonwealth 

ev. 157. 

MEDICAL pet EVIDENCE. Lucilius A. Emery. Deploring the present unsatisfac- 
tory condition of medical expert testimony and favoring court experts as supple- 
mentary to the present party experts. 39 Am. L. Rev. 481. 

Most INTERESTING CHANCERY SEQUEL TO A NOTED INSURANCE CASE AT Law, A. 
Robert J. Brennan. Commenting adversely on the decision in Northern Assurance 
Co. v. Ass’n, 183 U. S. 308, holding that there can be no waiver by the insurer 
of a forfeiture clause when the insured is aware of the breach of the condition, and 
commending the contrary holding in Grand View Ass’n v. Assurance Co., 102 
N. W. 246. 60 Cent. Lf. 484. 

MUNICIPAL ORDINANCES RELATING TO MATERIALS ENTERING INTO PUBLIC 
WoRKS WHICH INTERFERE WITH INTERSTATE COMMERCE. Zugene McQuillin. 
61 Cent. L. J. 65. See supra. 

NEw GERMAN CopDE, THE. ¥F. ?. Walton. A comment upon the new German Code 
explaining briefly the legal system which it superseded and noticing the points in 
which it differs from English law. 4 Can. L. Rev. 372. 

NoTES ON MAINE’s “ ANCIENT Law.” Sir Frederick Pollock. 21 L. Quar. Rev. 165, 


274- 

NOTEWORTHY CHANGES IN THE STATUTE LAW OF THE YEAR. Henry St. George 
Tucker. Extracts from the Address of the President of the American Bar Associa- 
tion. 17 Green Bag 523. 

PARLIAMENT OF Nations, A. Hayne Davis. Discussing the movement toward gen- 
eral international arbitration. 12 The Bar, No. 4, 35. 

PHILIPPINE PENAL CopDE, THE. Richard W. Young. Commenting upon the com- 
a limited discretion of Philippine judges in imposing penalties. 13 Am. 

Ww. 147. 


PowER OF A STATE TO FoRBID THE TRAFFIC IN OR THE POSSESSION OF WILD GAME 
AND FISH WHEN BROUGHT IN FROM ANOTHER STATE OR COUNTRY AS AFFECTING 
INTERSTATE COMMERCE, THE. Zugene F. Law. Review of the authorities, and 
pp - i decisions holding that a state has the right to prohibit such traffic, 

ent. + 324. 

PRACTICE in Law ScHoots. James Parker Hail. Its advisability discussed 
in a paper before the Association of American Law Schools. 17 Green Bag 528. 

RECOVERY OF MONEY PAID UNDER MISTAKE OF LAW. Frederic C. Woodward. 
Suggesting exceptions to the general rule of non-recovery, and offering a test. 
5 Columbia L. Rev. 366. 

RIGHT OF A THIRD PARTY UNDER A CONTRACT INTER ALIOS. A.C. Galt. Anarticle 
stating the law in England and Canada, with a collection of the cases in point. 
4 Can. L. Rev. 364. 

SCHEME OF COPYHOLD ENFRANCHISEMENT, A. 4. /. Randall. Suggesting an act 
= copyhold tenures and converting them into freeholds. 21 L. Quar. 

ev. 150. 

SOME EFFECTED BY THE NEGOTIABLE INSTRUMENTS LAW IN MIssoURI. 
J. M. Blayney, Jr. Undicating the changes that the act may be expected to pro- 
duce in the law of Missouri. 60 Cent. L. J. 363. 

Susyect oF “No Protest,” THE. Anon. A practical discussion. 22 Banking L. J. 

Il. 

Tamar AND PRACTICE IN THE LAW OF BAILMENTS. Victor D. Cronk. A brief criti- 
cism of the theory that there are three degrees of care in the Law of Bailments. 
67 Alb. L. J. 135. 

TRUE CRITERIA OF CLASS LEGISLATION, THE. Andrew Alexander Bruce. Maintain- 
ing that the true test of class legislation is “whether or not by that legislation 
~~ ene is hindered in his struggle or competition with his fellow men.” 60 

ent. L. J. 425. 

WHEN fan ak | en LIEN FOR THE BOARD AND LODGING OF HIS GUEST 
EXTEND TO THE PROPERTY OF THIRD PERSONS BROUGHT TO THE HOTEL BY THE 
Guest? Walter J. Lotz. Discussing the question whether the common law rule 
giving innkeepers a lien in such cases, is taking property without due process of 

aw. 61 Cent. L. J. 43. 

XVI (XIV?) AMENDMENT —ITS HISTORY AND EVOLUTION, THE. I. John W. Judd. 

13 Am. Law. 338. 
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Il. BOOK REVIEWS. 


WHARTON AND STILLE’s MEDICAL JURISPRUDENCE. Volume I. Mental 
Unsoundness. Legal Questions by Frank H. Bowlby. Insanity: Forms 
and Medico-Legal Relations, by James Hendrie Lloyd. Volume II. Poi- 

- sons. By Robert Amory. and Robert L. Emerson. Volume III. Physi- 

cal Conditions and Treatment. Medical Aspects by Truman Abbe; 

Legal Aspects by Frank H. Bowlby. Rochester, N. Y.: The Lawyers’ 

Co-operative Publishing Company. 1905. pp. clv, 1031; xxx, 858; Ixxix, 
2. 8vo. 

Published originally in 1855, Wharton and Stillé’s work on Medical Jurispru- 
dence has since that time been considered standard. Witthaus and Becker on 
Medical Jurisprudence, Forensic Medicine, and Toxicology, published in 18 
in four volumes, is the only other exhaustive American work in this field. The 
two books differ, however, in form. Witthaus and Becker’ is rather in the 
nature of an encyclopedia than of a treatise, the several chapters and sec- 
tions being written by different distinguished practitioners in law and in. medi- 
cine in collaboration with the editors. The first edition of Wharton and Stillé, 
consisting of one volume of eight hundred pages, was divided into six books: 
Book I. Mental Unsoundness; Book II. Questions relative to the Foetus 
and the Unborn Child; Book III. Questions arising out of the Difference of 
Sex; Book IV. Questions relative to Identity; Book V. Questions relating 
to the Cause of Death, Part I. Poisoning, Part II. Other Forms of Violent 
Death; Book VI. Legal Relations of Homicide, Foeticide, and Infanticide. 
No important change was made in the arrangement or text of the treatise 
until the third edition, which was issued in 1873 in three volumes. The first 
volume then was given over entirely to Mental Unsoundness, a subject which 
had been covered in one of the six books of the first edition. Since that time 
the treatise has appeared in three volumes. Between the third edition and the 
present fifth edition, one other noteworthy change occurred. So much new 
material had been accumulated, and so much greater medical knowledge of 
poisons acquired by the editors, that in the fourth edition it was found necessary 
to devote the second volume entirely to the subject of Poisons. This was 
largely the work of the late Professor Edward S. Wood of the Harvard Medical 
School, the well-known expert, and is on that account of exceptional value. 

The division into volumes in the present edition is similar to that in the pre- 
ceding; but so many changes have been made in the separate volumes that the 
whole is almost a new work. Volume I. on Mental Unsoundness has been 
increased very greatly in size, comprising now about 1000 pages, and thus in 
itself being larger than the first edition of the entire treatise. The chapters 
I.-XX. on the jurisprudence of insanity are for the most part new work, the text 
having been rewritten with many new citations by Mr. F. H. Bowlby of the 

ublishers’ editorial staff. Under the heading, “ Mental Unsoundness in its 

egal Relations,” Mr. Bowlby states the law as represented by the decisions of 
the courts, and considers the effect of lunacy, intoxication, morphinism, and other 
addictions in questions of contracts, marriage, divorce, wills, gifts, life insur- 
ance, torts, offices of trust, settlement and domicile. Further attention is given 
to insanity and intoxication as defenses to crime; and the rules of evidence on 
these several subjects are set forth at length. 

The remaining chapters of the volume, XX.-LIX., on Forms and Medico- 
Legal Relations of Insanity, are new work by Dr. James Hendrie Lloyd. 
These chapters are written from the viewpoint of the scientific expert. After 
a discussion of general definitions of insanity, and of general principles of law 
in relation thereto, all the various possible forms of mental unsoundness are 
treated in turn, defined, explained, and illustrated by actual cases. In this 
volume citation is made to approximately 4500 cases. 

The second volume, on Poisons, is edited by Dr. Robert L. Emerson and by 
Dr. Robert Amory, who was associated with the late Professor Wood in the 
preparation of the fourth edition. The same general plan has been followed 
in this edition, but certain methods for the detection of poisons, now deemed 
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obsolete, are omitted; and there have been added some new chapters on 
ptomain nny and on the detection of blood stains, as well as some special 
work on Wood Alcohol by Dr. F. M. Spalding. The classification of poisons 
in this edition is made according to their chemical and physical relations rather 
than by the similarity of symptoms following their use. An appendix contains 
full statements of some of the more important cases of poisoning which have 
come before the courts, illustrating either the symptoms produced by the use of 
the several eee or the methods employed in the detection of poisoning. 
The law of Massachusetts on Medical Examiners, the law of Connecticut on 
Coroners, and the United States Report on Boric Acid, are also included in 
the appendix. 

In the third volume, entitled “ Physical Conditions and Treatment,” the 

legal aspects of the subject have been treated by Mr. Bowlby; the medical, by 
Dr. Truman Abbe. Nothing of the fourth edition has been omitted, but the 
material has been considerably rearranged. The distinctly new work consists 
of some chapters on the effects of electricity; and chapters on the rights, 
duties, liabilities and — limitations of physicians and surgeons in their 
personal relations, as well as in all situations arising from their acts. 
There are ample footnotes to the important statements in the several volumes 
ving citations to the works of men in this oun and abroad who have 
evoted special attention to this particular branch of legal study. At the end 
of each one of the three volumes is a complete analytic index, making it 
possible to use each volume independently. Generally speaking, treatises on 
medical jurisprudence lay so much stress on points arising in criminal practice 
that the very interesting Gatos which become of importance in civil cases 
are unduly slighted. In Wharton and Stillé this tendency, originally less ap- 
parent than in other books, grows less with succeeding editions. The growth 
of that portion of the work dealing with mental unsoundness is an illustration. 
For this reason the work should — to a larger class of readers; and despite 
the fact that Continental writers have made far more extensive researches in 
the field which it covers than English and American jurists, it is entitled to 
rank well among the general treatises of the present day. S. H. E. F. 


A TREATISE ON THE CONFLICT OF LAWS, OR PRIVATE INTERNATIONAL LAw. 
By Francis Wharton. Third edition, by George H. Parmele. In two vol- 
umes. Rochester, N. Y.: The Lawyers’ Co-operative Publishing Co. 
1905. pp. ccxxiv, 1-848; xxvii, 849-1830. 8vo. 

The present edition of Wharton’s Conflict of Laws, although a great improve- 
ment upon its two predecessors in its handling of the various topics considered, 
is, nevertheless, handicapped by Mr. Wharton’s illogical and unscientific treat- 
ment of the subject. A most careful examination of the author’s division of the 
questions involved in the Conflict of Laws fails to disclose rk tapes remotely 
resembling a plan which he has followed. All topics, —_—- ly the law gov- 
— contracts, are in a state of confusion, the inevitable result of jumbling 
together the creation, recognition, and enforcement of rights. 

The subject of jurisdiction, for one, as faulty in the present edition as in the 
past, is neither thoroughly grasped nor adequately treated. The editor sup- 
ports the general trend of decisions in holding that the law to govern the crea- 
tion of contracts is the law which the parties intend. He further urges that, in 
the absence of any expressed intention to the contrary, the law of the place of 
performance should govern, since that state is the one most interested in the 
contract. This position is due largely to the failure to distinguish clearly be- 
tween the creation and the enforcement of the contractual obligation, and also 
to a misapprehension of the common law notion of the essential nature of law. 
For, according to the common law, law can have no extra-territorial effect. 
Since a contract is an agreement to which the law attaches an obligation, a 
State can attach an obligation only to acts committed within its borders. To 
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say that the law intended by the contracting parties should govern the creation 
of a contractual obligation is just as reasonable as to hold that a person who 
commits a tort with the intention of being governed by the laws of the state 
where such acts do not constitute a tort, is therefore not liable. Moreover, if 
the laws of the state intended by the parties govern the creation of contracts, 
how can that state be deprived of its jurisdiction by ve legislation by the state 
where the acts are committed? One state having attached an obligation to cer- 
tain acts, another state can by no amount of legislation affect its right to do so. 
Yet the law is, that where a state enacts a special law the intent of the parties 
will not govern. 

This unscientific treatment, which vitiates the whole work, has led to many 
inaccuracies in the editor’s treatment of the subjects of marriage (see § 237 b), 
and the status of legitimated children (§§ 250-251). While every state must 
recognize a status created by the proper law, yet the consequences that arise 
in any jurisdiction must depend upon the law of that jurisdiction. 

In § 230 a the editor argues that although a divorce granted by a state where 
a party merely resides is void, yet a statute which expressly substitutes resi- 
dence for domicile thereby overcomes the — ea that the law of 
the state where the party is domiciled governs. y this should be so, the 
editor gives no reason. An action for divorce is an action guasz in rem, and 
the only state having jurisdiction over the status which is the subject of the 
action is the state where the parties are domiciled. How, then, can a state ac- 
uire ge ny over that status as long as neither of the parties is domiciled 
there? It is because it cannot, that a voluntary appearance by the parties does 
not confer jurisdiction. Andrews v. Andrews, 188 U.S. 14. 

Again, in $§ 4 b and 257 a, the editor upholds the view that a judgment 
recovered under a penal statute cannot be enforced in another jurisdiction. 
This is due to the loose method of statement adopted by some courts in saying 
that a judgment is merely evidence of the existence of an obligation. The 
truth is, that the judgment merges the original obligation. An action can be 
brought on the judgment; it has a distinct statute of limitations, and defenses 
available in the egw action cannot be pleaded in an action on the judgment. 
Suppose, instead of bringing an action on the penalty, the parties had made a 
contract, whereby, in consideration of the one releasing the other from his obli- 
gation, the other agreed to give a horse; no doubt such a contract would be 
enforcible everywhere. Why should there be any difference whether the new 
contractual obligation is created by assent of the parties, or by operation of law, 
since a judgment is a quasi-contractual obligation? Upon this ground Hunting- 
ton v. Attrill, 146 U. S. 657, may be supported. 

While the editor of this new edition has done his work with zeal and ability, 
no amount of editing can overcome the defects inherent in Wharton’s Conflict _ 
of Laws. Whether a consciousness of the inadequacy of the original, or a large 
public demand for a work on this subject, or both, led to this new edition, the 
question still remains why so unscientific a work on the most scientific branch 
of the law should be deemed worthy of a new edition. S.J. R. 


THE Civi CoDE OF THE REPUBLIC OF PANAMA, and Amendatory Laws, 
Continued in Force in the Canal Zone, Isthmus of Panama, by Executive 
Order of May 9, 1904. Translated under the direction of Charles E. 
Magoon, General Counsel, Isthmian Canal Commission, by Frank L. 
Joannini. Washington, D. C.: Isthmian Canal Commission. 1905. pp. 
xvi, 681. 8vo. 

Upon the declaration of its independence in November, 1903, the Republic 
of Panama, by proclamation, continued in force the pre-existing law, with such 
modifications as the political changes effected might require. The Panama 
code is, consequently, substantially identical with that of Colombia, and like the 
latter is Spanish in origin and development, being based upon the Roman law. 
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In May, 1904, an executive order of the United States government continued 
in force in the canal zone the laws of the state of which it had — 
formed a part, thus increasing still further the already considerable area of 
American territory in which the civil law system prevails. Mr. Joannini’s 
translation, for which he claims the merit of uniqueness, must therefore 
interest the practical American business man and lawyer as well as the student 
of comparative jurisprudence. The volume is unannotated save for occasional 
references to the civil codes of Louisiana and Chili. An historical introduc- 
tion contains a brief statement of the various bodies of law which have pre- 
vailed in the territory now known as the Republic of Panama since its original 
colonization. In November, 1903, the new Republic provided for the appoint- 
ment of commissions to draw up civil, judicial, commercial, and mining codes. 
This work has not yet been brought to a conclusion, however; and peaay its 
Mag the present translation of the law now prevailing seems likely to 
useful. 


PoMEROY’s EQUITY JURISPRUDENCE, in four volumes. By John Norton 
Pomeroy. Third Edition Annotated and much enlarged, and supple- 
mented by a Treatise on Equitable Remedies, in two volumes, by John 
Norton Pomeroy, Jr. San Francisco: Bancroft-Whitney Company. 1905. 
pp. lviii, 1-859; xii, 861-1806; xv, 1807-2626; vii, 2627-3525. 8vo. 

THE CIvIL CODE OF THE REPUBLIC OF PANAMA and Amendatory Laws Con- 
tinued in Force in the Canal Zone, Isthmus of Panama, by Executive 
Order of May 9, 1904. Translated under the direction of Charles E. 
Magoon, by Frank L. Joannini. Washington, D. C.: Isthmian Canal 
Commission. 1905. pp. xvi, 681. 8vo. 

A TREATISE ON THE LAW OF AGENCY, including Special Classes of Agents, 
Attorneys, Brokers, and Factors, Auctioneers, Masters of Vessels, etc., etc. 
By William Lawrence Clark and Henry H. Skyles. In two volumes. St. 
Paul, Minn.: Keefe-Davidson Co. 1905. pp. liv, 1-1146; 1147-2178. 8vo. 

PROBATE REPORTS ANNOTATED: containing Recent Cases of General Value 
Decided in the Courts of the Several States on Points of Probate Law. 
With Notes and References. By Wm. Lawrence Clark. New York: 
Baker, Voorhis & Company. 1905. pp. xxii, 706. 8vo. 

LAW OF THE DoMESTIC RELATIONS, embracing Husband and Wife, Parent 
and Child, Guardian and Ward, Infancy, and Master and Servant. By 
James Schouler. Boston: Little, Brown & Company. 1905. pp. xxxix, 
421. 8vo. 

REPORT OF THE TWENTY-SEVENTH ANNUAL MEETING OF THE AMERICAN 
Bar ASSOCIATION, held at St. Louis, Missouri, September 26, 27, and 28, 
1904. Philadelphia: Dando Printing and Publishing Company. 1904. 
pp. 966. 8vo. 

REPORT OF THE ELEVENTH ANNUAL MEETING OF THE MOHUNK LAKE 
CONFERENCE ON INTERNATIONAL ARBITRATION, 1905. Reported by 
Miss Lillian D. Powers. The Mohunk Lake Arbritration Conference. 
1905. pp. 179. 8vo. 

THE INDIAN ConTRACT Act. With a Commentary, Critical and Explanatory. 
By Sir Frederick Pollock, assisted by Diusha Fardunji Mulla. London: 
Sweet & Maxwell, Limited; Bombay: Thacher & Company. 1905. pp. 
xlvi, 623. 8vo. 

STUDIES IN THE CIVIL Law, and its Relations to the Jurisprudence of England 
and America, with References to the Law of our Insular Possessions. By - 
William Wirt Howe. Second Edition. Boston: Little, Brown & Com- 
pany. 1905. pp. xii, 390. 8vo. : 

LEGISLATION AGAINST SPECULATION AND GAMBLING IN THE FORMS OF 
TRADE, including “ Futures,” “ Options,” and “ Short Sales.” By T. Henry 
Dewey. New York: Baker, Voorhis & Company. 1905. pp. 71. 8vo. 
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THE ENGLISH AND INDIAN Law OF Torts. By Ratanlal Ranchhoddas and 
Dhirajlal Keshavlal Thalsor. Bombay: The Bombay Law Reporter Office. 
1905. pp. c, 508. 8vo. 

PATRIOTIC STUDIES. Including Extracts from Bills, Acts, and Documents 
of United States Congress. 1888-1905. Washington, D. C.: International 
Reform Bureau. pp. 288. 8vo. 

PROCEEDINGS OF THE AMERICAN POLITICAL SCIENCE ASSOCIATION. Held 
at Chicago, Ill., December 28 to 30, 1904. Lancaster, Pa.: Wickersham 
Press. 1905. pp. 249. 8vo. 

THE Law oF Contracts. By William Herbert Page. In three volumes. 
Cincinnati: The W. H. erson Co. 1905. pp.cclxv, 1-848; 851-1930; 
1933-3083. 8vo. 

A TREATISE ON THE LAw OF FixTuRES. By Marshall D. Ewell. Second 
Edition, edited and annotated by Frank Hall Childs. Chicago: Callaghan 
& Company. 1905. cviii, 784. 8vo. 

THE Law oF Crimes. By John Wilder May. Third Edition, edited by 

Augustus Bigelow. Boston: Little, Brown & Company. 1905. 


H 
366. 8vo. 

THE Law OF BAILMENTS, including Pledge, Innkeepers, and Carriers. B 
— Boston: Little, Brown & Company. 1905. pp. xxxil, 
415. 8vo. 

CouRTS AND PROCEDURE IN ENGLAND AND IN NEw JERSEY. By Charles 
H. Hartshorne. Newark, N. J.: Toney & Sage. 1905. pp. xi, 233. 
I2mo. 

THE LAw OF INTERSTATE COMMERCE AND ITS FEDERAL REGULATION. 
By — N. Judson. Chicago: F. H. Flood & Co. 1905. pp. xix, 
590. 8vo. 

Lusinen CASES IN THE BIBLE. By David Werner Amram. Philadelphia : 
Julius H. Greenstone. 1905. pp. vii, 215. 12mo. 

A TREATISE ON THE LAW OF REAL PROPERTY. By Frank Goodwin. 
Boston: Little, Brown & Company. 1905. pp. lii, 531. 8vo. — 

EVIDENCE IN ATHENIAN Courts. By Robert J. Bonner. Chicago: The 
University of Chicago Press. 1905. Pp. 98. 8vo. 

CONSTITUTIONAL LAW OF ENGLAND. By Edward Wavell Ridges. London: 
Stevens & Sons, Limited. 1905. pp. xxxii, 458. 8vo. 

THE AMERICAN JupiciaRY. By Simeon E. Baldwin. New York: The 


Century Co. 1905. pp. xiii, 403. 8vo. 
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